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In the case of American Woolen Co. v. 
Kennebec Water District, 66 Atl. Rep. 316, 
we find a good illustration of the above maxim 
as well as an interesting case. 

The ordinance ‘of 1641-7, reserving to 
the colony of Massachusetts full ownership 
and sovereignty over great ponds, was later 
extended to the territory of Maine with the 
same force as Massachusetts. China Lake, 
in Kennebec county, Maine, a body of 


* water in question in the principal case, 


has an area of some six square miles, and the 
outlet of its waters is through Mile brook, 
into the Sebasticook river. The Kennebec 
Water District, composed of the territory and 
people of Waterville and Fairfield Village, had 
legislative authority to take water from 
China Lake for the purpose of supplying the 
inhabitants and municipalities of Waterville, 
Fairfield Village, Benton, and Winslow with 
pure water for domestic and municipal pur- 
poses. Acting under this authority, the water 
district laid a large pipe from China Lake to 
its pumping station in Waterville, with an 
intake lower than the bed of the natural out- 
let of the lake, and through this pipe is con- 
stantly drawing a large quantity of water 
from the lake materially lowering its natural 
level and the natural flow of water through 
the outlet down Mile brook. This diversion 
of water from the lake materially reduced the 
capacity, efficiency, and value of a pre-existing 
mil! privilege and mill of the plaiutiff on Mile 
brook below the outlet. 

The prayer of the bill in the principal 
case was that the water district be en- 
joined from taking any water from China 
Lake until it shall have acquired the -right 
to do so by due proceedings for condem- 
nation. Hence the question presented was, 
not whether the plaintiff was entitled to any 
compensation for the injury done its property 
by the water district’s diversion of water from 
China Lake, but, whether the water district 
could lawfully begin and continue such diver- 
sion for the purposes named in its charter, 
without first going through some process of 





condemnation to acquire the right. The 
question was, what was the extent of 
the ownership and sovereignty of the state. 

The court among other things said: 
‘The extent of that ownership and sover- 
eignty came before the court in Massachu- 
setts in the case of Watuppa Reservoir Co. 
v. Fall River, 147 Mass, 548, 18 N. E. Rep. 
465, 1 L. R. A. 466. The question there 
presented was whether the legislature could 
lawfully and effectually grant to the city of 
Fall River the right to take water from North 
Watuppa pond, a ‘great pond,’ for domestic 
and public uses, without providing for com- 
pensation to be made for damage caused there- 
by to mills and mill privileges on the outlet 
stream below the pond. In an elaborate 
opinion, it was held, in effect, that, under the 
colonial ordinance, except as to grants made 
prior to the ordinance, the state had full pro- 
priety in, and sovereignty over, the waters of 
great ponds, and could at discretion divert 
the waters and authorize their diversion for 
public uses without providing compensation to 
riparian owners injured thereby; that ripar- 
ian lands on a river or stream flowing out of 
a great pond are subject to this right of the 
state to authorize a diversion of t'e water of 
the pond for public puposes, and must bear 
without compensation any damage caused by 
the exercise of that right by the state, unless 
the state shall choose to make compensation ; 
that where the state, in granting authority to 
divert the water, has not required compensa- 
tion to be made to riparian owners for dam- 
ages sustained none need be made. * * * In 
Auburn v. Union Water Power Co., 90 
Me. 576, 38 Atl. Rep. 561, 38 L. R. 
A. 188, the same doctrine in all its extent 
was without dissent declared to be the law of 
the state. * * * Such being the law, it 
follows that the authority given the water 
district in its charter was not merely au- 
thority to exercise the power of eminent do- 
main, authority to acquire by some condem- 
nation proceedings the right to take water 
from the lake, but was authority to take di- 
rectly and at once. ‘The grant as to China 
Lake was of authority to take public property 
and not private property. No proceedings by 
way of condemnation were necessary to vest 
in the grantee the right granted, and none 
were required.”’ The court concluded that 
‘‘ whether the district should pay the plaintiff 
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for damages caused by such taking is another 
question to be determined in another proceed- 
ing.’’ 

The question seems to us to have been 
properly determined. The public welfare 
must first be considered. The inscription on 
the Tumulus of Marathon comes down the 
ages with tremendous force: 

‘Go tell the Spartans, thou that passest by, 
That in obedience to her laws, here we lie.”’ 

It was well said by Mr. W. T. Hughes, 64 
Cent. L. J. 170, that ‘‘Marathon and its 
Tumulus stand for England and the Western 
Hemispbere, more than do Hastings and 
Saratoga.”’ 


NOTES OF IMPORTANT DECISIONS. 





HABEAS CORPUS—FEDERAL INTERFERENCE 
WITH STATE ADMINISTRATION OF CRIMINAL 
Law.—Some lawyers are very quick to rush into 
the federal courts to reverse the action of their 
state courts, without exhausting their remedies in 
the usual way. The Supreme court of the United 
States, however, in the recent case of Urquhart v. 
Brown, 27 Sup. Ct. Rep. 459, sternly discounten- 
ances this practice. 

In that case Brown was charged with murder 
in the state of Washington, but was acquitted on 
the ground of insanity. The trial court, however, 
acting under authority of a local statute commit- 
ted Brown on the ground that he was dangerous 
to society on the ground of his insanity. Habeas 
corpus proceedings in the Supreme Court of 
Washington, resulted in that court’s decision 
upholding the statute and the trial court’s action 
thereunder. ‘The appellee’s attorney, instead of 
seeking a writ of error from the Supreme Couit 
of the United States, brought a proceeding to se- 
cure the release of the appellee by habeas corpus in 
the federal circuit court, which latter tribunal held 
the entire proceedings by which appellee was re- 
strained of his liberty after the verdict of the jury to 
be void as being in conflict with the federal con- 
stitution. On appeal from this order the supreme 
court reverses the decision of the federal circuit 
judge and remands the appellee to the custody 
of the state officials with the privilege of pursuing 
his appeal from the state supreme court’s deci- 
sion in the usual manner. The court in the 
course of its opinion has the following to say: 

“It is the settled doctrine of this court that, al- 
though the circuit courts of the United States, 
and the several justices and judges thereof, have 
authority, under existing statutes, to discharge, 
upon habeas corpus, one held in custody by state 
authority in violation of the constitution of any 
treaty or law of the United States, the court, jus- 
tice, or judge has a discretion as to the time and 





mode in which the power so conferred shall be 
exerted; and that, in view of the relations exist- 
ing, under our system of government, between 
the judicial tribunals of the Union and of the 
several states, a federal court or afederal judge 
will not ordinarily interfere by habeas corpus with 
the regular course of procedure under state au- 
thority, but will leave the applicant for the writ 
of habeas corpus to exhaust the remedies afforded 
by the state for determining whether he is ille- 
gally restrained of his liberty. After the highest 
court of the state, competent under the state law 
to dispose of this matter, has finally acted, the 
case can be brought to this court for re- examina- 
tion. The exceptional cases in which a federal 
court or judge may sometimes appropriately in- 
terfere by a habeas corpus in advance of final ac- 
tion by the authorities of the state are those of 
great urgency, that require to be promptly dis- 
posed of; such, for instance, as cas2s ‘involving 


the authority and operations of the general gov- ° 


ernment, or the obligations of this country to, or 
its relations with foreign nations.’ The present 
case is not withinany of the exceptions recog- 
nized in our former decisions. If the applicant 
felt that the decision, upon habeas corpus, in the 
supreme court of the state, was in violation of his 
rights under the Constitution or laws of the 
United States, he could have brought the case by 
writ of error directly from that court to this 
court.” 








IS THE FURNISHING OF LIQUORS TO 
IPS MEMBERS BY A BONA FIDE SO- 
CIAL CLUB A SALE? * 





Taking up the line of cases on this question, 
which hold that liquors are the property of the 
club or association and that their distribution 
to the members, either for cash or on credit, 
is a sale, an investigation discloses that ina 
large number of them, the so-called clubs in- 
volved, were organized for the sole purpose of 
evading the liquor laws. This was clearly the 
ease in the decisions cited below from Illi- 
nois,! Indiana,? Iowa,* Kansas,‘ Missis- 
sippi,® the earlier New York case of People 


*The opening argument on negative side of this 
question appeared in our issue of June 7th. 

1 Rickard v. People, 79 Ill. 85; State v. Law and 
Order Club, 203 Ill. 127, 62 L. R. A. 884, 67 N. E. Rep. 
855. 

2 Marmont v. State, 48 Ind. 21; Haggard v. State, 26 
Ind. App. 695. 

3 State v. Mercer, 32 Iowa, 405; Stuart v. Waterloo 
Turnverein, 71 Lowa, 226, 60 Am. Rep. 786, 32 N. W. 
Rep. 275. 

4 State v. Horacek, 41 Kan. 87, 3 L. R. A. 687; State 
v. Pewk, 66 Kan. 701, 72 Pac. Rep. 237. 

5 Nogales Club v. State, 69 Miss. 218, 10 So. Rep. 574. 
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v. Andrews,® the Texas’ and West Virginia 
cases* und possibly the Georgia cases.? But 
notwithstanding these facts, the principles laid 
down and the course cf reasoning by which the 
courts reached the conclusion that there was 
a sale seem to the author of this article to be 
far sounder than those adopted in the other 
line of cases. Thus, in the case of State v. 
Horacek, supra, Judge Valentine, in deliver- 
ing the opinion of the court, said: ‘*The 
defendants claim that the foregoing facts do 
not show or constitute any offense. It is 
claimed that neither the society nor any one 
of its members ever intended to violate the law, 
and never has in fact violated any law; that 
no sale of beer or any other intoxicating liquor 
lias ever been made by the society, or by any 
one of its members, as such, and that the facts 
stated in the agreed statement of facts do not 
show that any such sale has ever been made. 
It is claimed that the society merely pur- 
chased beer for its members, that the beer 
belonged to its members, and that the soci- 
ety merely distributed the beer in fair shares 
or proportions among its members, who were 
the owners, and that the members merely 
drank their own beer. We do not think any 
of these points are well taken. * * = * 
From the facts stated, it must be heid that 
the society obtained the beer lawfully, and, if 
so, then nothing but a sale of beer, or a keep- 
ing of the same for sale, would constitute any 
offense. The gratuitous distribution of the 
beer among its members, or the giving of it 
away to any person, or the using of it for any 
lawful purpose, would not constitute an of- 
fense. But to sell the beer in any manner, 
directly or indirectly, would, under the other 
facts in this case, constitute an offense, and 
the disposition of it to members in the man- 
ner in which it was disposed of in the present 
case would, we think, constitute a sale. The 
beer was not distributed to or among the 
members in equal shares, nor was it in fact 
distributed to them at all, except as they 


6115 N. Y.427,6L. R. A. 128. 

7 Krnavek v, State, 33 Tex. Crim. Rep. 44, 41S. W. 
Rep. 612; Finn v. State, 38 Tex. Crim. Rep. 75, 41S. 
W. Rep. 1102; Feige v. State (Tex.), 95 S. W. Rep. 
506. ‘ 

8 State v. Shumate, 44 W. Va. 490,29 S. E. Rep. 1001; 
Cohen v. King Knob Club, 55 W. Va. 1081, 46S. E. 


Rep. 799. 
9 Mourman v. State, 195 Ga. 716, 43 L. R. A. 398, 70 
Am. St. Rep. 74, 32S. E. Rep. 143; O'Neil v. State, 116 


Ga. 839, 43 5. E. Rep. 248. 





purchased it. Under their rules, some of the 
members might get all the beer and the others 
none. Those purchasing the chips would get 
beer, while the others would not get any. 
The sale of the chips was really a sale of the 
beer, as the chips represented beer and noth- 
ing else.’’ 

— So, in Marmont v. State, a number of per- 
sons, without incorporating, organized them- 
selves into a club, which met every Sunday. 
The treasurer of the club, by its order, on 
each Saturday evening, purchased a keg of 
beer and placed it in the hall where the meet- 
ings were held, and on Sunday whenever a 
member desired a glass of beer he got it, 
drank it on the premises and delivered to the 
treasurer 5 cents, which money was placed in 
the treasury to keep up the funds to pay the ex- 
penses, and for relief for sickness and other 
mishaps tomembers. Each person on becom- 
ing a member paid into a fund a certain sum 
and amonthly assessment thereafter. It was 
very earnestly contended by counsel for the 
appellant, says the court, that upon the agreed 
statement of facts there was no sale of iutoxi- 
cating liquor within the meaning of the stat- 
ute upon which the prosecution was based. 
The court then says: ‘‘It is conceded that, 
if the transaction amounted to a sale for gain, 
the appellant was rightly convicted. * * * 
Under the arrangement agreed upon, the keg 
of beer belonged to the society. * * * 
As the keg of beer when purchased belonged 
to the society, the question arises whether the 
society, by its agent, could make a valid sale 
of such beer to the persons composing such 
scciety. We know of no principle of law 
which prevents it. We know that it is the 
daily habit of partners to sell the firm property 
to the persons composing the firm, and quite 
frequently the members of the firm are permit- 
ted to purchase such goods or articles as they 
may need at cost. When a firm purchases, 
with partnership funds or upon credit, a sack 
of coffee or a barrel of sugar, the coffee or 
sugar belongs to the firm; but when a part of 
such is taken out and transferred to each 
member of the firm, either for cash or upon 
credit, a valid transfer has been effected from 
the firm to the individual members. So, while 
the beer was in the keg, it was the common 
property of the society, but when a portion 
was withdrawn and delivered to a member of 
the society, upon credit or for cash, the por- 
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tion so withdrawn ceased to belong to the 
society and became the separate property of 
the member so receiving it, and the transac- 
tion invested him with the power to drink it 
himself, to give it away, to sell it, or tothrow 
it away.’’!° 

In State v. Law and Order Club, it was 
evident that the purpose of the organization 
of the club was to evade the liquor laws, but 
the court disregarded this fact and passed 
upon the quéstion involved as though it were 
a bona fide club. The court says: ‘‘The 
only question presented by this record is, 
whether the facts set up in the plea, consid- 
ered according to their legal effect, are suffi- 
cient to justify the defendant in error in using 
its corporate powers in dispensing and fur- 
nishing intoxicating liquors to its members 
without first having taken out a dram shop 
license according to the statutes of this state. 
The contention of the corporation is that a bona 
fide club can dispense liquors to its members 
as incidental merely to its organization with- 
out taking out a dram shop license. Many 
eases from other jurisdictions are cited hold- 
ing this doctrine. The plaintiffs in error cite 
a large number of cases holding the contrary 
doctrine. The authorities seem to be in hope- 
less conflict on the subject. However, the 
statute of this state must govern the case.”’ 

After reviewing the statutes of the state on 
the subject of intoxicating liquors, the opin- 
ion proceeds: ‘‘Under the general laws of 
the state, no person has the legal right to sell 
spirituous liquors without a license, and by 
doing so a fine is incurred which may be col- 
lected by indictment or suit. The Dram Shop 
Act, which took the place of similar legisla- 
tion which has long been on our statute books, 
declares the business of selling intoxicating 
liquors in quantities less than one gallon to 


10 This decision was followed in Haggard v. State, 26 
Ind. App. 695, but tke court did not state the facts nor 
write a formal opinion. An examination of the record 
shows that the defendant was steward of a social 
club duly incorporated under the laws of the state of 
Indiana for the formation of corporations organized 
for purposes other than profit. The membership 
was not very exclusive, however, as almost anyone 
could become a member on the payment of $5 and 
was accepted or rejected upon a vive voce vote of the 
members present. It was argued by the counsel for 
the appellant that the agreed statement of facts 
showed a bona fide club, but itis not believed that 
the court took this view of the matter, as it was organ- 
ized in acommunity where it was not lawful to license 
the sale of liquor. 





be criminal, excep‘ so far as it is expressly 
authorized and made lawful by license. The 
language of the statute is certainly compre- 
hensive enough to include any person, natural 
or artificial, and any kind of sale or device 
used in lieu of a saledirect. Under similar 
statutes much ingenuity has been expended 
in atterhpting to show that the dispensing or 
furnishing of liquors to members of a club by 
an agent of the club was not a sale, but a mere 
transfer of the property by other members to 
him (Graff v. Evans, L. R. 8 Q. B. Div. 373) ; 
was in fact only an equitable and convenient 
mode of distributing refreshments to its mem- 


- bers (Tennessee Club v. Dwyer, 11 Lea, 452) ; 


was a delivery to the member of his part of 
the liquors owned by the club (State ex rel. 
Columbia Club v. MeMaster, 35 S. Car. 1); 
was but a distribution among the members of 
the club of the property that belonged to them 
(People v. Adelphi Club, 149 N. Y. 5); was 
a mere division among the members of a com- 
mon stock of liquors according to a previously 
arranged system (Commonwealth v. Smith, 
102 Mass. 144). We do not concur in these 
views, and having regard for the provisions 
of the statute of this state regulating the sale 
of intoxicating liquors, they can not be allowed 
to control cases of this character. A sale is 
a transmutation of property from one man to 
another in consideration of some price or 
recompense in value. It is a transfer of the 
absolute or general property in a thing for a 
priceinmoney. A sale is the passing of the 
title and possession of any property for money 
which the buyer pays or promises to pay. The 
word ‘sale’ has a well-known legal significa- 
tion, and, in the absence of anything to the 
contrary appearing in the statute, we must 
assume it to have that signification. The cor- 
poration or club being the owner of the liquor, 
through its appointed agent delivers it 
to the member of the club on his re- 
quest and receives a fixed compensation 
in money therefor. The property in the 
liquor passes to and becomes vested in the 
individual member and the money paid 
is received for and becomes the property 
ofthe corporation. * * * Theliquor is not 
the property of the member before it is sepa- 
ratea from the common mass and delivered 
to him under his promise to pay for it, but 
the property of the company. It is not the 
property of the member until after the deliv- 





wreeia 








XUM 


Vol. 64 


sé 


CENTRAL LAW JOURNAL, 485 








ery and appropriation of it by him to his own 
use. If he should clandestinely enter a club- 
house at night and regale himself with the 
liquors of the clup, it would not be a defense 
to the indictment for the offense to prove that 
he was a member of the corporation owning 
the property.’’ After reviewing a number of 
decisions of its own and other states, the court 
takes up a discussion whether the corporation 
was organized in good faith for literary, social 
and benevolent purposes, or whether it was a 
mere shift or device to carry on a dram shop 
without a license, and says: ‘‘It is apparent 
from the pleadings that the corporation is en- 
gaged in selling intoxicating liquors in less 
quantities than a gallon without a license. 
The mere fact that such liquors are sold to 
its members and for a price sufficient only to 
pay their cost and for the cost of serving them 
can, under the statute, make no difference. 
As we liave seen, liquors so dispensed are sold 
within the meaning of our statutes, and such 
sales without a license are a violation of the 
Dram Shop Act. In this view of the case it 
is immaterial whether or not the organization 
or management of this corporate club is a 
mere ‘shift and device’ to evade the statute. 
In either case the statute is violated.’’ Aside 
from the one Texas case, this is the latest ex- 
pression of a court of appeal in this country 
on this subject, and this fact gives additional 
weight to the opinion. 

Reviewing the decisions involving transac- 
tions by a bona fide club, we find that in Mar- 
tin v. State,!! the defendant was an employee 
of a duly incorporated social club. Only 
members, or persons specially invited as their 
guests, could enter. The club purchased 
spirituous liquors, and sold only to members, 
to be drank in the club-room. The money 
paid for the liquor was deposited in the com- 
mon fund, and was spent only to replenish 
the stock of liquors for the use of the club. 
No non-member was permitted to buy or pay 
for liquor. ‘The court held this to be a sale; 
that the ownership of the liquor was thereby 
changed, the title passing to the member who 
paid for it. 
this case was reaffirmed in Manassas Club v. 
City of Mubile.!? 

In deciding that the Army and Nayy Club, !3 
the exclusive aristocratic club of Washington, 

159 Ala 34. 

12 121 Ala. 561, 564, 

88 D.C. App. 544, 


As has been noted heretofore, 





must take out a license in order to furnish 
liquor to its members, Justice Shephard says: 
‘*The corporation purchases the liquors in the 
first instance. They became its property. 
It is an independent entity, separate and dis- 
tinct from the natural persons who compose 
its members. Its property is not their prop- 
erty in a legal sense at all, and only in a lim- 
ited and conditional sense in contemplation of 
equity. The individual members only acquire 
the property in that which they buy. Only on 
delivery does the title pass out of the corpo- 
ration and vest in the member or the guest. 
His obligation therefor to the corporation is a 
debt for which it may sue him if he fails to 
pay. Here we have all the elements of a legal 
sale, and none of the features of a mere dis- 
tribution of property bought by a fund con- 
tributed by individuals to’ be divided among 
them in proportion to the amounts by each 
contributed. That the appellant is a social 
and not a business association, and that its 
incorporation was for the purpose of conven- 
ience without a single view to profit, does not 
affect the question. Nor can it be influenced 
by the admitted fact that the general purposes 
and objects of the club are of a commendable 
nature ; and that the sale of liquors to bona 
Jide members and guests is but a mere inci- 
dent to the cultivation of social relations 
among members that forms but one of those 
objects.’’ 

In Mohrman v. State,}* the court, after 
reviewing a number of cases on the subject, 
concludes as follows: ‘There are cases which 
hold that the furnishing of liquors under cir- 
cumstances similar to those in the present 
case is not a sale, and we do not attempt to 
reconcile them. We think, however, that the 
better view is the one supported by the au- 
thorities above cited, the reasoning of which 
seems to be conclusive.’’ 

In Kentucky Club v. City of Louisville,?® 
the Kentucky Supreme Court had under con- 
sideration two cases, viz: Kentucky Club v. 
City of Louisville and University Club v. City 
of Louisville. It would seem that the one 
question was whether there was a sale. The 
court says: ‘‘But though it is admitted that 
each of the appellants, who were respectively 
created by law corporations, regularly pur- 

14105 Ga. 716, 43 L. R. A. 398, 70 Am. St. Rep. 74, 32 


S. E. Rep. 143. 
15 92 Ky. 309, 17 S. W. Rep. 748. 
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chased by wholesale, or iv large quantities, 
spirituous, vinous and malt liquors, which 
were taken to and kept at its club house, and 
disposed of by retail to its respective mem- 
bers or stockholders, for which each paid 
according to the quantity called for and con- 
sumed by him, yet it is contended that the 
process devised for accomplishing the end of 
exchanging the money of the drinker for the 
liquors of the owner and keeper of the club 
house, does not amount to a sale by retail, in 
meaning of either the charter or ordinance 
mentioned. It is made to appear from the 
agreed statement of facts that such associa- 
tion or club is composed of members who 
each pay an admission fee of $25, and be- 
sides, $3 monthly, and that it was organized 
‘*for the social pleasure of its members, and 
for furnishing them the convenience of a place 
of meeting for amusement, conversation, or 
rest, and facilities for reading, writing, eat- 
ing, drinking, smoking,’’ etc., and that the 
club is a bona jide social club, and not or- 
ganized for the purpose of evading the license 
law. Although, according to the by-laws of 
each club, none but members are permitted 
to purchase liquors directly, still the decisive 
fact exists that in each case the corporation 
purchases by wholesale, and distinctly owns 
the liquors, and no member is permitted to 
drink or consume any of it without paying 
directly out of his individual means to the 
corporation the price per drink or bottle 
fixed and charged therefor. To say that, 
under such circumstances, the defendant in 
each of the cases, the corporation and owner 
of the liquors, has not violated the ordinance 
in selling by retail without a license would be 
an abuse of terms.’’ 

In the case of State v. Boston Club,'® the 
Louisiana Supreme Court had under consider- 
ation two clubs, the Boston Club and the Pick- 
wick Clnb, old-time, exclusive, aristocratic 
organizations. ‘There was practically no dif- 
ference in the two. ‘They provided a reading 
room, restaurant, bar room, billiard rooms, 
and sitting rooms for their members. The 
expenses of the club were defrayed by annual 
dues of $100 for each member, and by pay- 
ment made by the members for food and 
drink ; small sums were spent to make addi- 
tions to the library, and about $400 per an- 


1645 La. Ann. 585, 20 L. R. A. 186. 





num were spent in papers and magazines. 
The clubs were open to members, their fami- 
lies and guests. The operation of the clubs 
had resulted in a loss over and above the in- 
come from all sources. Profit was not con- 
templated by the sales of liquors and other 
refreshments, and the clubs were of high so- 
cial standing. Thecourt decided that they 
were not liable for the tax on a business or 
eccupation, but were liable under a special 
section of the statutes requiring a license of 
‘tall places’’ where liquor was sold or g:ven 
away. In the course of the opinion the court 
says: ‘‘It was stated in argument by de- 
fendant’s counsel that these social clubs are 
more private than the average dwelling. That 
fact does not relieve them from the payment 
of a license. Nor is the co-operation feature a 
ground of defense sustainable against the plain 
provision of the law. The corporation fur- 
nished its members with things they enjoved 
in common, such as commodious reading 
rooms, books, newspapers, at an assessed 
value per annum. ‘The drinks can noi be en- 
joyed in common with all the members of the 
club. Each member pays for that which he 
receives.’’ The court then says: ‘‘The 
question whether or not clubs furnishing re- 
freshments to their members for a nono: Raa 
tion are engaged in selling and in business 
that requires a license is one of first im- 
pression in this state. It has led to many 
and conflicting decisions in other states.’’ 
The court then takes up the various cases 
which have held there was merely a dis‘ribu- 
tion of common property among the members, 
commencing with Graff v. Evans, and says 
that the reasoning which led to the conclus- 
ion in that case, has been criticised, and has 
not met with general approval. The opinion 
then refers to the Massachusetts cases and 
the Maryland case of Seim v. State, also the 
Piedmont Club case in Virginia and the Co- 
lumbia Club case in South Carolina, and con- 
tinues: ‘*The better opinion seems to be 
that, whether incorporated or not, in both 
cases the property passes to the individual 
member, and the money paid becomes the 
property of “the club.’’ The court then an- 
alyzes some of the cases holding that the 
transaction constituted a sale, including State 
v. Neis, 108 N. Car. 787; Martin v. State, 
59 Ala. 34, and ci.es the following cases as 
reaching the same conc'usior, viz: People 
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v. Soule, 74 Mich. 255; State v. East So- 
cial Club, 73 Md. 102; Chesapeake Club v. 
State, 63 Md. 446; People v. Andrews, 115 
N. Y. 427; United States v. Wittig, 2 Lowell 
Dec. 446. It then adds: ‘‘The weight of 
authority impels assent to the proposivion that 
they are sales.’’ This decision was followed 
and reaffirmed in State v. Gelpi,!7 where the 
president of the Louisiana club was convicted 
of keeping open a place of business on Sun- 
day, the place of business being the club 
room and the business done was the furnish- 
ing of liquor to the members. 

The reasoning of the Maryland Supreme 
Court in Chesapeak eClub v. State,'® and 
State v. Easton Social Club,!® has been set 
forth in an earlier part of this article review- 
ing the decision of Seim v. State by the same 
court, to which reference is now made for the 
latest expression of the Maryland Court of 
Appeals. 

People v. Soule?® is a leading deci- 
sion on this subject, and in this case the club 
was conceded to be a bona fide one, incorpor- 
ated under the statute for the formation of 
clubs for social and literary purposes. The 
court says: ‘*The question is fairly raised 
whether a club properly organized and in good 
faith under Act No. 22 of the Public Acts 
1883 can distribute liquors among its mem- 
bers, receiving pay for such liquors as they 
are distributed by the glass, the proceeds to 
go into the treasury of the club, to be used in 
purchasing other liquors, or in paying ex- 
penses, without being liable under the laws of 
this state to pay a retail tax for selling such 
liquors.’’ Morse, Justice, in delivering the 
opinion of the court says: ‘‘It must be held, 
I think, that the liquors purchased and kept 
by this club were, before they were dealt out 
to the members, the property of the corpora- 
tion. When the liquor was passed by the agent 
of the corporation over to the individual mem- 
oer it became his property, and was a sale to 
him, as he paid for it when it was delivered to 
him. He could then do with it. as he pleased, 
drink it himself, give it to a friend to drink, or 
throw it away. Being sold within the quan- 
tity prescribed by statute, it was a sale by re- 
tail; and the corporation or its agent making 


17 48 La. Ann. 520, 19 So. Rep. 468. 

18 63 Md. 446. 

19 73 Md. 97, 10 L. R. A. 64, 20 Atl. Rep. 733. 

20 74 Mich, 250, 2 L. R. A. 494,41 N. W. Rep. 908. 





a business of it, the sales constituted a busi- 
ness of selling by retail. The law includes all 
persons, and the places of sale prohibited 
without the payment of tax are not lim- 
ited. It reaches a club house or a pri- 
vate house as well as a saloon or tavern.’’ 
The court then proceeds to examine the 
Massachusetts cases, the Tennessee club case 
and the case of Seim v. State,55 Md. 566, 
also Graff v. Evans, 8 Q. B. Div. 575. The 
opinion then takes up the decisions on the 
other side, which hold that the selling or dis- 
tributing of liquors by clubs is a violation of 
a statute prohibiting the selling of liquors, 
and concludes as follows: ‘‘It appears to be 
a simple and unanswerable proposition that 
the liquor was in the first place owned by the 
corporation as corporate property, the same as 
any person might own it; that when it was 
delivered to a member of the corporation for 
money paid to the corporation, or its agent, 
and going into the funds, it was a sale to that 
member, the same as if it had been passed to 
a stranger to the corporation in the same way ; 
and the liquor by such sale then becomes the 
absolute property of the member, the same as 
if he had purchased it in a saloon, or at any 
other place where it is sold. The reasoning 
which I have given in the cases cited, by 
which such transaction is held not to be a 
sale, seems to me to be unsound, strained and 
sopbistical. In only one case, to-wit: Com- 
monwealth v. Smith, 102 Mass. 144, is there 
to my mind, even the semblance of good rea- 
soning. But in that case the association was 
not incorporated, and the persons uniting to- 
gether each put in an equal amount of money 
in the first place, and were given an equal 
number of checks to represent their share in 
the liquors, which they could take upon pre- 
sentation of their checks. This transaction 
was quite plausibly denominated a distribu- 
tion of the liquors, and not a sale. But that 
case is not the one here before us, as here- 
tofore shown.’’ 

Perhaps the best considered decision on 
this subject is that of State v. Essex Club?! 
in which all of the cases up to that time are 
thoroughly analyzed and the exact point 
which was under consideration in each, and 
the point decided, is shown. The syllabus 
of this decision, prepared by the court, is as, 
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follows: ‘*The defendant is a duly incorpo- 
rated social club, which, out of its common 
fund, purchased liquors in the name of the 
club and kept the same for the benefit of all 
its members. These liquors were kept, with 
other supplies of the club, in the butler’s 
pantry or in the cellar. There was in the 
club room no liquor or wine room to which 
the members had the liberty to resort and 
drink. Any member of the club in the club 
house could give an order toa servant or at- 
tendant in the club, or to the steward, writ- 
ten or verbally, at his option, and the liquor 
so ordered was served to him. He then, 
at the time it was served paid for it to the 
steward or signed a memorandum check, 
which was written by the steward, and he 
paid for it afterwards as charged against his 
account, which was presented to him at the 
end of each month. Noone but a member 
could pay for such liquors so ordered. * * * 
This disposition of the liquor was not for the 
purpose of making a profit out of the member, 
or for the purpose of evading the law. The 
club had no license to sell liquor. Held, that 
this constituted a sale of iiquor by the 
club, and that the club was liable to the pen- 
alty provided by the city ordinance for sell- 
ing liquors without a license.’’ In the opin- 
ion, itis said: ‘‘Stripped of every immater- 
ial and irrelevant issue, the sole question in 
this case is whether the disposition by the de- 
fendant of liquors in the manner hereinbefore 
stated was in contravention of the statute? 
Was it a sale of the prohibited article.’’ 
After reviewing the leading cases on both 
sides of the question, the author of the opin- 
ion says: ‘‘It is wholly immaterial whether the 
sale is made in open view to all who apply, 
or in the most secluded place to which 
only the trusted few can gain admittance. 
The penalty of the statute is denounced 
against the sale without, a license, and 
in my opinion the admitted facts show 
that such sale was made by the defend- 
ant below in contravention of the law.’’ 
In the course of the opinion, the court used 
this language: ‘‘Every qua.ity of a sale is 
present in such a transaction. The liquor 
is not the property of the member before it is 
separated from the common mass and ‘eliv- 
ered to him, under his promise to pay for it, 
but the property of the company. It is not 
the property of the member until after the 





delivery and appropriation of it by him to his 
own use. Ifhe should clandestinely enter 
the club house at night and regale himself 
with liquors of the club, it would prove a very 
shallow defense to an indictment for larceny if 
he set up that he was a co-owner of the prop- 
erty. As well might a bank cashier, who was 
likewise a shareholder in the bank, set up a 
like plea to a charge of embezzlement. Such 
specious defenses have no countenance except 
in prosecutions for the illegal sale of ardent 
spirits. For an unlawful taking of i's stock 
of liquors, either by a member or a third per- 
son, the right of action would be in the club 
alone. The well reasoned cases sustain that 
view.”’ 

In State v. Lockyear,?? the defendant 
was the steward of an organization exist- 
ing in the City of Raleigh called ‘*The Capi- 
tal Club,’’ and in that name duly incorpor- 
ated in 1885, for literary and social purposes, 
before local option was adopted in the county 
in which the club was located. The organi- 
zation had nearly a hundred resident mem- 
bers, the membership being limited to 125. 
No person dould gain admittance to the rooms 
except members and their specially invited 
friends. The leading magazines ‘and papers 
were kept ‘‘in the reading room of said club,”’’ 
and while there were no lodging rooms in the 
club except for its servants, some of its mem- 
bers spent a large portion of their time there 
daily. Among other things, and incidental 
to the main purpose of the organization, the 
club furnished refreshments to its members, 
such as liquors, cigars and meals for their 
convenience and accommodation, and a small 
stock of spirituous liquors, wines and beer, 
was kept on hand and furnished to the members 
at a price fixed by the house committee, and in- 
tended to be just sufficient to cover the cost; 
the object of this was not to make a profit. 
upon the liquors so furnished, and the price 
at which they were dispensed did not cover 
their cost and the expenses attendant upon 
keeping and serving the same, and part of the 
initiation fees and monthly dues had to be 
applied to that purpose. It was one of the ob- 
jects of the club to entertain strangers who 
visited the city of Raleigh. No person other 
than members could obtain any liquors or 
other refreshments in or from the club. 
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The court, after distinguishing Seim v. State, 
Tennessee Club v. Dwyer, and Common- 
wealth v. Smith, says: ‘*‘Wedo not under- 
take to reconcile the conflicting views taken 
by the different courts in regard to the char- 
acter of these transactions among the mem- 
bers of the clubs within their walls, and will 
say that in our opinion the case before us in- 
volves all the requisites of a legal sale, and as 
it is within the words of our prohibitory act, 
so it is within the mischief which it was in- 
tended to suppress. Without going into the 
refinements which are apparent in some of the 
opinions, we are not able to exempt the act 
imputed to the defendant from the denuncia- 
tion conveyed in the broad and comprehen- 
sive words which forbid ‘any person to sell 
any spirituous liquors’ within the designated 
locality.’’?* This decision was followed by the 
same court in State v. Neis,?4 where Clark, J., 
in passing upon this question said: The 
transaction presented by the special verdict, 
stripped of surplusage, is this: ‘‘The defend- 
ant was steward of the Cosmopolitan Club of 
Asheville, and was indicted for selling spirit- 
uous liquors to its members. In consequence of 
the decision in the analogous case of State v. 
Lockyear, the state of facts being the same, 
he pleaded guilty. The club thereupon dis- 
tributed a part of the liquors on hand to 
certain of its members, who placed them in 
the hands of the defendant, to be held by 
him, not for the club as a club, but for those 
individual members of the club as tenants in 
common, the share of each not being kept 
separate, but mingled in the same casks, jars 
and demijohns. From time to time, as each of 
those members wished, he obtained drinks 
from the defendant for himself and friends, 
paying therefor in .money (or giving tickets 
afterwards redeemed in money) as near as 
may be the cost price of the drinks so furn- 
ished, and with the money the defendant from 
time to time replenished the stock of liq- 
uors. We can see in this transaction no 
substantial distinction from the facts of Lock- 
year’s case. There the steward of the club, 
as a club, received the money for drinks furn- 
ished at cost, and with the money replenished 
the stock of liquors. Here, the individuals of 


23 Ina note to this case in 13 S. E. Rep. 227, it is 
said: ‘“‘This decision is in line with the main current 
of recent American decisions.”’ 

2% 108 N. Car. 787, 12 L. R. A. 412. 





the club, treating themselves as unorganized, 
furnished through defendant to themselves, 
from a common stock, the drinks at cost, and 
with the money received therefor replenished 
the common stock. When, in the present 
case, an individual received drinks for him- 
self and friends, he clearly did not receive the 
identical liquor which belonged to himself but 
he received liquor which belonged mostly to 
others and in which he had a minute undi- 
vided interest. For his money he received in 
exchange liquor which belonged to several 
others as well as to himself, and converted it 
to his sole and separate use. Before the trans- 
action the money was solely his and the liquor 
belonged to several. By virtue of the trans- 
action and in exchange for the money the 
liquor became his sole and separate property. 
This is surely asale. It has every element 
of a sale.’’ 

The question has never been passed upon 
by the Supreme Court of Ohio, but a decis- 
ion of the circuit court at Cincinnati?® has 
been acquiesced in as a correct decision, no 
appeal being taken, and the decision is cited 
as an authority in the notes to the statutes 
and in the digests. There was an agreed 
statement of facts as follows: ‘‘*The plaint- 
iff is a bona jide club, incorporated for the 
promotion of higher education and of social 
and friendly relations between the members, 
and not for profit. Each member (who must 
be a graduate of some college or university, 
or have been for two years attendant upon 
the same) is the owner of a single share of 
stock, not transferable, and on his ceasing to 
be a member it reverts to the corporation. 
The club leased a building in which are read- 
ing, dining, sitting and others rooms and a 
library, all of which are open to the members 
at all proper times. The club purchases and 
furnishes to the members at the club house, 
food, wines, liquors and cigars, which are 
there used and the price thereof fixed by the 
management, is paid by the members receiving 
the same, the price is so fixed as simply to pay 
the cost of procuring and serving the same. 
The receipts of the club are from initiation 
fees and dues paid by the members, and the 
receipts forthe articles so furnished, without 
counting amounts received from other sources 
would not be sufficient to pay the running ex- 


2% University Club v. Ratterman, 3 Ohio, C. C. 18. 
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penses. No dividends or profits are or can 
be paid to any member, nor does any officer 
receive any compensation whatever. The 
club is not engaged in any business with a view 
of profit, but its building and privileges are so 
used by its members for all the purposes of 
a home, except lodging. A member can in- 
troduce a non-resident stranger, who, if a 
resident, would be eligible to membership. 
Members introducing guests are respon- 
sible for ail supplies furnished them.’’ 
On these agreed facts, the court said: ‘‘It 
may be admitted that if several persons 
unite in the purchase of articles for their 
joint benefit, with the undestanding that they 
are afterwards to be divided among them in a 
manner then or thereafter to be agreed upon, 
and it is carried out substantially as one trans- 
action, that this would not make a sale, but 
rather a distribution of common property 
among the owners—but when, as in this case, 
a corporation composed of a large number of 
members, having purchased a stock of liquors, 
disposes of it in small quantities to such mem- 
-bers as may desire it, precisely as persons en- 
gaged in selling such articles ordinarily do, 
and the members pay therefor as they obtain 
it, it is hard to see why thisis not a sale, or to 
know what it is if not a sale.’’ 

In Hermitage Club vy. Shelton,?® the 
club was incorporated under the act for 
the organization of clubs for social en- 
joyment. There was an agreed state- 
ment of facts showing that it had maintained 
a club house for years in the city of Nashville 
at which it always kept astock of liquors, 
wines, beers and cigars, amounting to $700. 
Liquors have been dispensed from time to 
time by the association through a steward and 
servants of the club to members only and 
their non-resident guests in such portions as 
members and such guests required, to be con- 
sumed by such members and guests in the 
club, at a price fixed by the governing com- 
mittee of the club at amounts suffic‘ent to 
cover the outlay in purchasing and serving 
the same, but not with a view of making any 
profit, which is expressly forbidden Sy the 
charter, but simply for the accommodation 
and convenience of its members who may in- 
dulge in a social glass without resorting to 
bar rooms. ‘The proceeds derived from the 


26 104 Tenn. 101, 56 S. W. Rep. 8388. 





liquors were placed ina general fund and ex- 
pended in the repurchase of other liquors, 
and in defraying the general expenses of the 
club. No profit has ever been declared or 
paid to any of its members by the association, 
but whatever profit was made by the sales of 
liquor went into the general fund. It was 
agreed that the association was a bona jide 
club not organized to evade the license laws 
of the state. The club has at all times main- 


“tained at its club house areading room where 


are kept large numbers of current newspapers 
and periodicals, billiard and pool tables, all 
being maintained for and used by said mem- 
bers and their guests only. It paid a United 
States revenue tax as a liquor dealer.’’ The 
opinion states: ‘*The question to be deter- 
mined is, is this club, under the agreed state- 
ment of facts, a liquor dealer within the defi- 
nition of the statute? * * * Having liquors 
on hand, dispensing them as it does, and 
doing this under the cover and protection of 
a United States revenue license, has plaintiff 
in error established by proof that in doing so 
it has not by that act been selling them ?’’ * * * 
While profit is not an essential to a perfected 
sale, yet, if it was, it is apparent in this case, 
that profit is earned in the handling of its 
liquors. It is true this profit does not go to 
the members, but it does ‘‘go into a general 
fund”’ and that fund is not used alone to re- 
place that which has been consumed, but ‘‘in 
defraying the general expenses of the club.’’ 
The price of the liquors is fixed by the gov- 
erning committee, but it is at a figure to cover 
not only the outlay in purchasing, but also 
the cost of serving thesame. In addition, not 
only is liquor dispensed to members but also 
to guests as they may require. The same meth- 
ods are pursued in both cases and the pro- 
ceeds including the equivalent for the outlay, 
and ‘‘whatever of profit was made’’ went into 
the general fund. Upon these admitted facts 
can we say that the plaintiff has established 
by proof that it is not within the terms of the 
act in question? We think not. But it is 
insisted that the case of Tennessee Club v. 
Dwyer, 11 Lea. 452, has adjudicited this 
question upon similar facts to these in the 
present revord and has determined that a 
social club, suchas is the plaintiff in error, 
is not in the sense of the law, a liquor dealer. 
The reasoning and authority of that case are 
fully recognized by the court, but we do not 
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think its conclusions controlling in the 
present.’’ The court then proceeds to point 
out the difference in the statutes under which 
thetwo decisions were made, and shows that 
in the Tennessee Club case the court found 
that the liquors were not sold fora profit, and 
says: ‘‘In this case, however, profits are 
made which go into the general fund of the 
corporation and contribute to the running ex- 
penses of the club. In view of this fact, if the 
record had disclosed that revenue sufficient 
to replacethe liquors dispensed, and besides 
that the profits earned had been ample to pay 
all the current expenses of the club, it could 
hardly be maintained that this would not be 
a handling for sale.’’ 

The United States District Courts have 
passed upon this question a number of times 
in prosecutions under the statute requiring 
the payment of a revenue tax by every retail 
liquor dealer, and they have invariably de- 
cided that the distribution of liquor by a club 
to its members isasale. The first case in- 
volving this question was that of United 
States v. Wittig.?7 The defendant was an 
officer of the ‘‘Turnverein,’’ in Clinton, Mas- 
sachusetts, a part of the national organiza- 
tion of thatname. In deciding that the de- 
fendant was liable for the tax, the court says: 
‘*There seems tobe no doubt that the club 
sells beer to its members. Every element of 
a sale is present ; the delivery of beer on the 
one part and the payment on the other.’’ 

Ina similar case,?® Judge Treat of the 
Southern Illinois District, said :‘ ‘The associa- 
tion was a partnership,in which all the members 
seem to have been equal partners, and liquors, 
when purchased in bulk, belonged to the 
partnership ; but when the individual partner 
went to the clerk of the concern, and obtained 
from him a drink of the partnership liquor, 
and paid for that drink at the price fixed, 
that was a purchase of so much liquor from 
the partnership, and it wasa sale of so much 
liquor by the partnership to the individual 
partner.’’ 

In United States v. Giller,?® the 
judge in his opinion says: ‘‘We can 
not shut our eyes to obvious facts, 
and say this was but an equitable method of 


27 2 Low. Dec. 466, Fed. Dec. No. 16, 748, 3 Cent. L. 
J. 270. 

28 United States v. Roliger, Fed. Cas. No. 16,190a. 

29 54 Fed. Rep. 656. 





apportioning the cost of the beer among the 
members of the company, by requiring him 
who took beer alone to pay the cost thereof. 
* * * Where the property belongs to a 
corporation, and it parts with it only on con- 
dition that he who takes pays therefor, this 
certainly possesses the elements of a barter 
and sale.’’ 

The leading case in the federal courts is 
that of United States v. Alexis Club.*® In 
this case, there was a special verdict showing 
the following facts: The defendant was a 
bona fide organization, incorporated under 
thé laws of Pennsylvania in 1881 (the decision 
was in 1899), and had its clubhouse at the 
corner of Seventh and Vine Streets in the 
city of Philadelphia. It had abar on the 
third floor of the clubhouse, and kept a stock 
of malt and spirituous liquors for the con- 
sumption of the members of the club only, 
and furnished to them in quantities not ex- 
ceeding five wine gallons, that is to say, sim- 
ply by the glass or single drink. The liquors 
were purchased by a committee of the club 
known as the ‘‘refreshment committee,’’ 
which made a weekly report of all purchases 
made on behalf of said club. The members 
of the club purchased from the steward checks 
which were used in payment for all refresh- 
ments bought, said checks being only sold to 
and used by members of the club. The fur: 
nishing of liquors was a mere incident to the 
use and enjoyment of the club. The checks 
were not purchased in equal amounts by 
members of the club, it being optional with’ 
each member to purchase none, or to pur- 
chase any quantity he might desire, and the 
money derived from the sale of such checks 
went into the treasury of the club. The club 
owned the property in fee simple where the 
clubhouse stood, and, together with the li- 
brary, cost over $20,000. Literary and mu- 
sical entertainments for the members, their 
families and friends, were given from time to 
time, and among other modes of recreation, 
the club maintained a bowling alley, pvol and 
billiards, chess and checkers. The member- 
ship of the club was limited. 

The question at issue was whether the club 
came within the provisions of the federal 
statutes defining a retail liquor dealer as fol- 
lows: ‘‘Every person who sells or offers for 
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sale foreign or domestic distilled spirits or 
wines in less quantities than five gallons ata 
time shall be regarded as a retail dealer in 
liquors.’” Judge McPherson in discussing 
this statute says: ‘‘Nothing 1s said about 
selling as a business or selling as an inn- 
keeper; nor is there any other limitation of 
the words ‘sells or offers for sale’ than the 
single limitation concerning the quantity to 
be sold at one time. In the face of language 
so clear there is no room for construction.’’ 
In answer to the question, ‘‘Did the defendant 
then sell liquor to its members?’’ the judge 
says: ‘I shall not review the irreconcilable 
cases upon this subject. * * * I content 
myself with saying briefly, that I agree with 
the general opinion of the community, and 
hold the transaction to be a simple, ordinary 
sale. Ifa chartered club, such as the de- 
fendant, buys liquor, the legal title to this 
property is in the corporation, and not in its 
members. If the club, having a stock of 
liquor on hand, should resolve to go out of 
business, it would scarcely be denied that the 
* liquor could be sold only by the corporation, 
and not by one or more of the members. The 
legal title, then, being in the corporation, it 
is further to be observed that when the title 
passes to a consumer it passes by a transac- 
tion that exhibits every element of a sale, and 
shows no outward sign of being anything 
else. The intending consumer asks to be 
served with a definite quantity of intoxicating 
drink. The owner of the legal title to the 
' liquor, acting by a paid servant, agrees to the 
request, requires the price to be paid in cash, 
or accepts the consumer’s promise to pay in 
the future, and thereupon delivers the sub- 
ject of the bargain. Nothing else takes place, 
and, if this is not a sale, but is really a par- 
tial distribution of the common stock,the truth 
is so veiled that the participants in the trans- 
action, I venture to assert, rarely suspect 
that they are taking part in anything but a 
commonplace sale. It is safe to say that— 
except, perhaps, among those lawyers that may 
be familiar with the discussion upon the sub- 
ject—to order and receive liquor ata club is 
always regarded as a sale, and I see no suiti- 
cient reason for declining to accept the popu- 
lar estimate of an act so generally known and 
so easily comprehended.”’ 

In concluding his opinion, Judge MePher- 
son gives expression to an important truth in 





the following language: ‘‘If the result I have 
reached is correct, I believe it to be in the 
line of enforcing equality before the law; and 
equality before the law is a principle of Amer- 
ican society, than which there is none more 
vital. Vrivilege and a privileged class are 
and ought to be intolerable; and it comes 
irritatingly near toa privilege when social 
clubs, offering advantages of comfort and 
luxury that are only within the reach of the 
more prosperous, escape a share of the public 
burdens, because a refined reasoning declares 
that they are doing no more than distributing 
a common stock of liquor among their mem- 
bers, while the robustsense of the community, 
not excluding the club members themselves, 
knows the transaction to be a sale.’’ 

Conclusion: In the light of this analysis of 
the conflicting decisions on the subject, it 
seems to the writer of this article that the 
overwhelming weight of authority is that a 
bona fide sovial club in furnishing liquors to 
its members for a price, either for cash or on 
credit, is engaged in the sale of such liquors. 
In reaching this conclusion, he has not over- 
looked the fact that two standard authorities, 
Black on Intoxicating Liquors and the first 
edition of American & English Encyclopedia 
of Law, have enunciated a contrary doctrine ; 
but it has been seen that the majority of tlie 
decisions they cite to support their statements 
have either been overruled, modified or dis- 
tinguished, or, when thoroughly analyzed, do 
not directly decide the question at issue. 
Thus, Black cites Graf v. Evans, Seim v. 
State, Tennessee Club v. Dwyer, Piedmont 
Club v. Commonwealth, and the early Massa- 
chusetts cases. He also cites People v. An- 
drews, 50 Hun, 591, which he himself says 
was overruled in People v. Andrews, 115 N. 
Y. 427. It is significant that in his recent 
article on ‘‘Intoxicating Liquors’’ in the En- 
eyclopedia of Law and Procedure, Black 
makes quite a different statement of the law 
on this subject.*} 

To sustain the statement in 11 Am. & Eng. 
Ency. of Law (1st Ed.), 727, only two cases 
are cited, Seim v. State supra, and Common- 
wealth v. Ewig, 145 Mass. 119, and these have 
both been, in effect, overruled, as shown 
above. It is worthy of note that the state- 
ment in the first edition has been materially 


81 28 Cye. 117. 
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modified in the second edition. In the 
original edition the bald statement was 
made that ‘‘the distribution of liquors 
by a bona fide club among its mem- 
bers is notasale within the inhibition of the 
liquor law, even though the person receiving 
the liquor gives money in return for it, and 
the law prohibiting the sale of liquor on 
Sunday does not apply to such a club.’’ 
But in the second edition there is simply a 
statement of what the author conceives to be 
the purport ofthe two lines of decisions, for 
the affirmative and the negative of the prop- 
osition, and even then citing some cases 
which have been overruled or which are not 
exactly in point. For example, Tennessee 
Club v. Dwyer, 11 Lea, 452, 47 Am. Rep. 
298 and State v. Austin Club, 89 Tex. 20, 
33S. W. Rep. 113 are cited in support of 
the proposition that the transaction would 
constitute no sale, but it has been shown 
supra, that the question involved in both of 
them was whether the club was engaged in 
the business of selling liquors so as to re- 
quire it to pay an occupation tax. It should 
be noted, too, that the article in the second 
edition of the Am. & Eng. Ency. of Law fails 
to cite on the negative of the proposition 
People v. Soule, 74 Mich. 250, which is 
recognized as oneof the leading cases on the 
subject. Moreover, in at least three of the 
cases cited in the last edition, the statement 
in the first edition is quoted and given as one 
of the principal authorities for the decision, 
viz: in Columbia Club v. McMasters, supra; 
People v. Adelphi Club, supra; Piedmont 
Club v. Commonwealth, supra. 
On the other hand, the eminent editor of 
American State Reports, after analyzing all 
the cases prior to 1891, makes the statement 
that ‘‘the current as well as the weight of au- 
thority is undoubtedly in favor of the rule 
that the distribution and consumption of 
liquors in a club by its members is » sale and 
a violation of laws’’ prohibiting sales, and ‘of 
laws requiring a license before one can en- 
gage in retailing such liquor.*? This state- 
ment was repeated almost verbatim ten years 
later.2% The editor of the Southeastern Re- 
porter, in a note to State v. Neis, holding that 
the furnishing of liquor to its members by a 


32 Note to Barden v: Montana Club, 24 Am. St. 
Rep. 36. , 
33 Note to Mohrman v. State, 70 Am. St. Rep. 74, 81. 





club constituted a sale, says: ‘This decision 
is in line with the main current of recent 
American decisions.’’>* In 4 Current Law, 
page 269, the statement is made that ‘‘the 
weight of authority is undoubtedly in favor of 
the rule that the distribution and consumption 
of liquorsinaclub by the members is a sale 
and violation of prohibition laws.’’ So, three 
eminent editors, having under consideration 
this special subdivision of the subject, reach 
a different conclusion from that of the auth- 
ors of text books on the general subject of 
‘tintoxicating liquors.’’ Can it be doubted 
that the opinions of the latter are entitled to 
less weight than those of the former? Not- 
withstanding the statements in the two text 
books referred to; it must be held that the 
furnishing of liquors to its members by a 
bona fide club constitutes a sale. 
B. F. Watson. 
Indianapolis, Ind. 


34 13S. E. Rep. 227. 








IS A LICENSE TO SELL INTOXICATING 
LIQUORS UNCONSTITUTIONAL? 





YOUNG v. SOLTAU. 





Circuit Court of Boone County, Ind., Feb. 13, 1907. 

The state cannot, under the guise of police regula- 
tion, license the sale of intoxicating liquors in retail 
quantities td be drunk on the premises, a business 
commonly known as the saloon business, for the rea- 
son that such business is dangerous to the public 
morals and the public health and the state is given no 
power to make lawful, for a price, that \which in its 
nature is unlawful and inimical to the public welfare. 


SaMUEL R. ARTMAN, C. J.: At the January 
session, 1907, of the board of county commission- 
ers of Marion county, Albert Soltau filed his ap- 
plication for a license to sell intoxicating liquors 
at retail in the tenth ward of the city of India- 
napolis. Schuyler Young and William J. Trefz, 
voters of said ward, appeared before said board 
and filed their remonstrance. Such proceedings 
were had before the board that a license was 
granted to the applicant, and, from this order of 
the board, the remonstrators appealed to the 
Marion Circuit Court. From that court the case 
came to this court, on a change of venue. 

In this court the remonstrators have filed what 
they term an amended remonstrance, in which 
they deny the right of the board of commission- 
ners and also of this court to grant such a license, 
for the following reasons: I1st—Because said 
board of commissioners did not have jurisdiction 
over the subject matter of said application, and 
this court has not now jurisdiction over;the subject 
matter of said application. 2nd—Because the 
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sale of intoxicating liquors at retail, to be drunk 
as a beverage, is destructive of the public morals, 
the public health and the public safety, and is, 
therefore, inherently immoral and unlawful, and 
cannot be licensed under the constitution of the 
state of Indiana, or the constitution of the United 
States. For which reasons the remonstrators 
pray that the application be dismissed. ‘This so- 
called amended remonstrance is nothing more 
nor less, in legal effect, than a motion to dismiss 
the application. To this amended remonstrance 
the applicant has filed a demurrer, alleging that 
the same does not state facts sufficient to consti- 
tute a good and sufficient remonstrance under 
the statute. 

Waiving all questions as to the form and sufli- 
ciency of the demurrer, the ultimate question for 
decision in this case is whether or not the sale of 
intoxicating liquors, at retail, for beverage pur- 
poses, can be legally licensed. The court has no 
inclination to evade or side-step this proposition. 
The conclusions at which it has arrived have been 
reached after long, patient and mature delibera- 
tion and the most careful consideration that the 
court is capable of giving the question. 

It must be conceded at the outset, that there is 

statute of the state purporting to authorize such 
a license. Burn’s Rev. St. 1901, sec. 7276 et 
seq. It necessarily follows that the decision of 
the ultimate question involves the determination 
of the validity or invalidity of this license statute. 

Did the legislature have the authority to enact 
the statute? Can the legislature authorize the 
licensing, for a consideration, of the sale of in- 
toxicating liquors, at retail, for beverage pur- 
poses? ‘This is the basis upon which the ulti- 
mate question is to be determined. It is con- 
tended by counsel for the applicant that the right 
of the legislature to authorize the granting of a 
saloon license is absolute and unqualified under 
the police power of the state. In other words, 
he contends that this alleged right is to be meas- 
ured by the fundamental principle of government, 
technically called the police power. 

It is, then, proper, in order that we may be 
fully understood in this discussion, to ascertain 
as nearly as possible what is meant by the police 
power of the state. ‘This principle of government 
or power is, after all, not very easily defined. It 
may be said to be the power to enforce the right 
and prohibit the wrong. Itis the power to en- 
force the chief end of organized government, 
which is the preservation and development of the 
good order, the peace, safety, health, morals and 
welfare of the people. In the case of the State v. 
Corhardt, 145 Ind. 451, the court said: ‘The 
police power of a state is recognized by the 
courts to be one of wide sweep. It isexercised 
by the state in order to promote the health, safe- 
ty, comfort, morals, and welfare of the public. 
The right to exercise this power is said to be in- 
herent in the people in every free government. 
It is not a grant, derived from or under any writ- 

, ten constitution.”’ Accepting this declaration as 





correct, which we must, the police power is, then, 
the inherent right in the people of every free gov- 
ernment to promote the health, safety, comfort, 
morals and welfare of the people. The right be- 
ing inherent, it does not depend upon the lan- 
guage of the written constitution. Self protec- 
tion is the chief end of organized government, 
and there is inherent in every free government, 
without regard to the language of the written 
constitution, the power to promote the health, 
safety, comfort, morals and welfare of the people, 
and, this being true, just ordinary common sense 
suggests the corollary proposition, that there is 
inherent in every free government, without re- 
gard to the language of the written constitution, 
a prohibition against doing anything that nat- 
urally and necessarily endangers the health, safe- 
ty, comfort, morals and welfare of the people. 

By section 1 of the Bill of Rights it is de- 
clared that the government of this state is insti- 
tuted for the peace, safety and well being of the 
people. This is merely expressing in written 
language the inherent power of the state to pro- 
vide for the self-protection of its constituent 
members; itis merely a direct expression of the 
grant of the police power. While it is denomi- 
nated the ‘bill of rights,’ it is equally the ‘bill 
of wrongs,”’ because, when the people have thus 
expressed the ends to be attained by organized 
society, they, in legal effect, declare a prohibition 
against anything that will naturally and inherent- 
ly endanger the accomplishment of those pur- 
poses. 

What is wrong cannot be lawful and whatever 
is right is legitimate and lawful. In the absence 
of any license statute, what is the legal status of 
the saloon business? Does it stand upon the same 
basis as the business of the farmer, the manufac- 
turer or the merchant? In other words, is it one 
of the inherent common law rights of citizenship 
to engage in the saloon business? Upon this 
question courts of last resort and eminent attain- 
ments have taken different views. In fact, the 
Supreme Court of Indiana has answered the 
question in both the affirmative and the negative. 
In this confusion of authority, it then becomes 
the duty of this court to follow that which, in its 
judgment, is founded upon the better reason. In 
the case of Welsh v. State, 126 Ind. 72 and 
Haggart v. Stehlin, 127 Ind. 43, the court 
holds that a person in selling intoxicating liqu- 
ors is only exercising his common law right. In 
each of said cases the court holds the license 
statute to be a restriction upon this common law 
right, and justifies the license upon the ground 
that itis a restriction and nota privilege. In the 
former case the court says: ‘That the unre- 
stricted sale of lintoxicating liquors results in 
much evil and is detrimental to society,’’ and in 
the latter it says: ‘The license law treats the 
traffic as dangerous, as dangerous to public and 
private morals and as dangerous to the public 
peace and the good order of society.’’ The posi- 
tion of the court in these cases is that it is one of 
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the inherent, inalienable, common law rights of 
citizenship to engage in a business that results in 
inuch evil and is detrimental to society; a busi- 
ness that is dangerous, dangerous to public and 
private morals and is dangerous to the public 
peace and to the good order of society, and that 
a license from the state to engage in the business 
is a restriction and not a privilege. 

In a later case, the State v. Gerhardt, 145 Ind. 
439, the same court approves the position of the 
court in the two previous cases as to the evil re- 
sults of the liquor traffic, but takes an entirely 
different view of the common law right to engage 


in the business and of the effect of alicense. Upon: 


the nature of the traffic the court, in this case 
says: ‘*‘The unrestricted traffic in intoxicating 
liquors has been found, by sad experience, to be 
fraught with great evil, and to result in the most 
demoralizing influence upon private morals, and 
the peace and safety of the public.’’ Upon the 
common law right to engage in the business, the 
court, on page 462, cites Sherlock v. Stuart, 96 
Mich. 196, and Black on Intoxicating Liquors, 
sec. 48, andsays: ‘The principles upon which 
is based the regulation of the liquor traffic is found 
in the police power of the state, andit should be 
remembered, in construing all statutes on that 
subject, that no one possesses an inalienable or 
constitutional right to keep a saloon for the sale 
of intoxicating liquors. To sell intoxicating 
liquors at retail is not a natural right to pursue 
an ordinary calling.’? In the case of Boomer- 
shine v. Ulime, 159 Ind. 500, the Indiana Su- 
preme Court again affirms this proposition, using 
the identical same language, citing the same au- 
thorities and quoting, in addition, from the case 
of Crowley v. Christenson, 137 U. S. 86. Again 
in the case of Jordan v. City of Evansville, 163 
Ind. 512, the Indiana Supreme Court again says: 
‘*To sell intoxicating liquor at retail is not a nat- 
ural right to pursue an ordinary calling.”’ 

Upon this same question, the Supreme Court of 
South Carolina, in the case of the State v. 
Aiken, 26 L. R. A. 345, said: ‘Liquor, in 
its nature, is dangerous to the morals, good order, 
health and safety of the people, and is not to be 
placed on the same footing with the ordinary 
commodities of life, such as corn, wheat, cotton. 
potatoes, etc.’? Inthe case of Mugler v. Kansas, 
126 U.S. 205, the Supreme Court of the United 
States declares that the right to manufacture and 
sell intoxicating liquors does not inhere in citi- 
zenship. In the case of Crowley v. Christensen, 
137 U. S. 86, the Supreme Court of the United 
States said: ‘There is no inherent right in a 
citizen to thus sell intoxicating liquors at retail; 
it is not a privilege of a citizen of the state or a 
citizen of the United States.’’ See also Cronin v. 
Adams, 192 U. S. 108, in which the last quotation 
is cited and approved. The privilege to engage 
in the business as an inherent or common law 
right of citizenship is denied in these cases upon 
the ground that the business is attended with 
danger to the safety, peace, good order, health, 





morals and welfare of the community. This 
court is of ube opinion that this is the sound doc- 
trine, for government was organized for the very 
purpose of promoting the safety, peace, good or- 
der, health, morals and welfare of the people, 
and it logically follows that citizenship within it- 


| self confers no right upon any person to do any- 


thing that is destructive of the fundamental pur- 
pose of government. If, then, the privilege to 
engage in the saloon business is not a right of 
citizenship, and we hold that it is not, it must be 
acquired from some other source, if it exists at 
all. This proposition is axiomatic. 

The quintescence of all these holdings is that, 
when measured by the common law, the saloon 
business is unlawful, and, therefore, without 
a legal existence. In other words, in the 
absence of a statute legalizing the  busi- 
ness, common law _ prohibition prevails. 
On this question the Supreme Court of Iilli- 
nois,in the case of People v. Creiger, 28 N. E. 
Rep. 812, says: ‘‘The right, therefore, to engage 
in this business, and to be protected by the law 
in its prosecution, can no longer be claimed as a 
common law right, but is aright which can be 
exercised only in the manner and upon the terms 
which the statute proscribes. It also follows 
that to adopt the policy of prohibition requires 
no affirmative act on the part of the authorities 
authorized to provide and grant licenses. Mere 
non- action of itself, on their part, results in pro- 
hibition.” 

Upon all this we are certainly justified in 
saying that common law prohibition exists and 
prevails, except when revoked and nullified by 
statute. ‘This adjudication by the courts that the 
saloon business is unlawful and prohibited by the 
common law has been brought about by an in- 
cessant warfare, waged by the liquor interests 
against the statute under consideration and other 
statutes of similar character, against which it was 
urged, by thesaloon men, that intoxicating liquor 
stood upon the same footing as breadstuffs and 
other necessities of life and that the saloon busi- 
ness was just as legitimate and lawful as the busi- 
ness of the farmer, the merchant and the me- 
chanic. In answer to this contention, the courts 
are now practically agreed upon the judgment 
that intoxicating liquor does not stand upon the 
same footing as breadstuffs and that the saloon 
business, because it naturally and inherently en- 
dangers the health, the life, the eomfort, the 
safety, the morals and the welfare of the people, 
is inherently unlawful and is prohibited, by the 
common law. 

Having lost more in this battle than they ever 
anticipated, meeting with complete defeat and 
utter rout from their position, the saloon men 
now seek protection from and endeavor to estab- 
lish a legal existence under the very statutes 
against which they have waged an unrelent- 
ing warfare for over fifty years. On the other 
hand, the temperance champions have 
awakened to a realization that they have 
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gained more in the battle than they heped 
for. Having secured from the courts the 
adjudication that the saloon business is unlawful 
and prohibited by the common law, they now 
attack the statute and claim that the legislature 
has no power to authorize the licensing of anin- 
herently unlawful business at common law, and 
especially a business that has been adjudged, by 
the courts, to be unlawful and prohibited by the 
common law. Their contention is that the busi- 
ness, not having the right to exist on account of 
citizenship and having been adjudged to be un- 
lawful, when measured by the common law, 
must be doomed to be prohibited unless it be 
legalized by the legislature. And the conclusion 
is surely the inevitable, logical result of the ad- 
judications of the courts. In the case of State v. 
Aiken, 26 L. R. A. 353, the Supreme Court of 
South Carolina, says: ‘The licensed saloon 
keeper does not sell liquor by reason of an inal- 
ienable right inherent in citizenship, but because 
the government has delegated to him the exercise 
of such right.’? In other words, a license to sell 
intoxicating liquorsisa privilege, and not a re- 
striction. This is the present position of both 
the supreme and appellate courts of Indiana. 
State v. Gerhardt, 145 Ind. 439, 467; Nelson vy. 
State, 17 Ind. App. 403, 406. 

As relates to a legitimate profession, industry 
or business a license may be required as a regula- 
tion, but as relates to a profession, industry or 
business, which cannot be engaged in as a com- 
mon law right of the citizen, a license to engage 
therein must be regarded as a privilege. In such 
cases, a license is permission granted by some 
competent authority (if it can be granted) to do 
an act, which without such permission, would be 
illegal. State v. Hipp. 28 Ohio St. 226. So that 
a livense to engage in the sale of intoxicating 
liquor legalizes (at least attempts to) the business 
to the extent that it authorizes it. State v. Hipp, 
supra, page 233. In other words, regulation im- 
plies legal existence. Upon this very question, 
the Supreme Court of Michigan, in the case of 
Sherlock v. Stuart. 21 L. R. A. 586, said: ‘The 
power to regulate assumes the existence of the 
traflic. Suppression is not ‘regulation,’ but pro- 
hibition. The words ‘regulate’ and ‘prohibit’ are 
not synonymous.’? See cases cited. Then, be- 
fore the saloon business can be regulated, it must 
be legalized, if itcan be. It may be suppressed 
or prohibited. because it is unlawful at common 
law. It follows, as a matter logic, that, as a 
measure of police protection, looking to the pres- 
ervation of public morals, a state may prohibit 
the manufacture and sale of intoxicating liquors. 
Bartmeyer v. lowa, 85 U. 8. 129; Boston Beer 
Co. v. Mussachusetts, 97 U. 8S. 33; Mugler v. 
Kansas, 123 U.S. 205; Crowley v. Christenson, 
127 U.S. 86. But the question this court has to de- 
cide in the case at bar is, can the state, under the 
guise of police regulation, looking to the preser- 
vation of public morals, license the saloon busi- 
ness? Cvounsel for the applicant answers this 





question, first by asserting that it is the ex- 
clusive province of the legislature to determine 
what measures are appropriate and needful for 
the protection of the public morals, the pub- 
lic health and the public safety, and that 
its determination of the question and the 
character of the measure can not be in- 
quired into by the courts. That any enact- 
ment of the legislature, as an ostensible exercise 
of the police power, no matter what may be its 
character, is absolutely immune from any investi- 
gation by the courts. If this proposition be 
sound, then it follows that the legislature may 
license the saloon business even though the effect 
be to destroy] rather than to protect the public 
morals, the public health and public safety, and 
here is the place to punctuate with a period and 
close the discussion. This court can not give its 
assent to this proposition. In the case of ' Calder 
v. Bull, 3 Da'las, 386, Judge Chase, speaking 
for the United States Supreme Court, said: “I 
cannot subscribe to the omnipotence of a state 
legislature, or that it is absolute and without con- 
trol, although its authority should not be ex- 
pressly restrained by the constitution or funda- 
mental law of the state. The purposes for which 
we enter into society will determine the nature 
and ends of the social compact; and as they are the 
foundation of the legislative power, they will de- 
cide what are the proper objects of it. There are 
acts which the federal or state legislature can not 
do without exceeding their authority. An act of 
the legislature (for I can not cal! it a law) contrary 
to the first great principles of the social compact, 
can not be considered a rightful exercise of legis- 
lative authority. The legislature may enjoin, 
permit, forbid and punish, and establish rules of 
conduct for all citizens in future cases; they may 
command what is right and prohibit what is 
wrong, but they can not change innocence into 
guilt.” And Judge Chase might have very ap- 
propriately added, ‘‘they can not change inherent 
wrong into right.” Again, in the same case he 
says: ‘*The genius, the nature, and the spirit, of 
our state government samount to a prohibition of 
such acts of legislation; and the general prin- 
ciples of law and reason forbidthem. To main- 
tain that our federal or state legislature possesses 
such powers, if they had not been expressly re- 
strained, would, in my opinion, be a political 
heresy, altogether inadmissibletin our free repub- 
lican governments.*’ ‘The Supreme Court of Indi- 
ana in the case of State v. Gerhardt, 145 Ind. 452, 
on this same question said: ‘It (the police pow- 
er) is not, however, without limitation, and it can 
not be invoked so as to invade the fundamental 
rights of a citizen. Asa general proposition, it 
may be asserted that it is the province of the leg- 
islature to decide when the exigency exists for 
the exercise of this power. but what are the sub- 
jects which come within it, is evidently a judicial 
question.”’ 

We bave already shown that the courts gener- 
ally have adjudged the saloon business to be un- 
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lawful at common law, because it invades the 
fundamental rights of citizens. Upon this same 
question the Supreme Court of Illinois, in the case 
of Ritchie v. People, 40 N. E. Rep. 454, 29 L. R. 
A. 29, said: ‘*‘The legislature can not so use 
that power as to invade the fundamental rights 
of the citizen; and it is for the courts to decide 
whether a measure, which assumes to have been 
passed in the interest of public health, really 
relates to, and is convenient and appropriate to 
promote the health.’’ See, also, Columbia Club 
v. State, 110 Ind. 98; Douglass v. Commonwealth, 
100 Ky. 116; Stone v. Mississippi, 101 U.S. 814. 
Upon the very question in the case of Mugler v. 
Kansas, 123 U.S. 210, the Supreme Court of the 
United States said: ‘It does not at all follow 
that every statute enacted ostensiby for the pro- 
motion of those ends is to be accepted as a legiti- 
mate exertion of the police powers of the state. 
There are, of necessity, limits beyond which leg- 
islation cannot rightfully go. While every pos- 
sible presumption isto be indulged in favor of 
the validty of a statue, Sinking Fund Cases, 99 U, 
5S. 718, the court must obey the constitu- 
tion rather than the law-making department of 
the government, and must, upon their own re- 
sponsibility, determine whether in any particular 
case these limits have been passed. **To what 
purposes,’ it wassaid in Marbury v. Madison, 5 
U. S. Cranch, 137, 167,¢ “are powers lim- 
ited, and to what purpose is that limitation 
committed to writing if these limits may, at any 
time, be passed by those intended to be re- 
strained? ‘The distinction between a government 
with limited and unlimited powers is abolished, 
if those limits do not confine the persons on 
wbom they are imposed, and if acts prohibited 
and acts allowed are of equal obligation.“’ The 
courts are not bound by mere forms, nor are 
they to be misled by mere pretenses. They are at 
liberty—ideed, are under a solemn duty—to look 
at the substance of things whenever they enter 
upon the inquiry whether the legislature has tran- 
svended the limits ofits authority. If, therefore, 
a statute purporting to have been enacted to pro- 


tect the public health, the public morals, or the. 


public safety, has no real or substantial relation 
to those objects, or is a palpable invasion of 
rights secured by the fundamental law, it is the 
duty of the courts to so adjudge, and thereby 
give effect to the constitution.” This court is 
inclined to and will accept this as the correct 
statement of the law upon the question. Asa 
second reason why the court should not lay hands 
upon the saloon license statute, counsel for the 
applicant contends that to strike down this stat- 
ute would subject society to the innumerable 
woes and vices of an unrestrained liquor traffic, 
without any means of protection; that, in such a 
case, there would be no criminal law by which it 
can be suppressed. Admitting, but not deciding 
this last statement to be true, yet the position of 
counsel is not well balanced. The effect of coun- 


- sel’s position is to maintain that an unlawful b«s- 





-iness must be legalized before it can be sup- 


pressed. If it were legalized, the most that 

could be done would be to regulate and contro! 

it as a lawful business, but treating it as unlawful, 

it can be suppressed, abated, prohibited and ab- 

solutely annihilated and this can be effectually, 

done without any criminal statute. It is the settled 
law of the land that any occupation that naturally 

and inherently endangere the health, peace,safety,. 
morals and welfare of the people is unlawful and 
a public nuisance. Wood on Nuisance, sec. 24; 

State v. Tabor, 34 Ind. App. 293. A public nuisance - 
may be abated under the civil law, by injunction, . 
and, if the nuisance keeper fail to obey the in-- 
junction, he must face the court for contempt. In: 
all probability, their remedy would be preferable: 
to criminal proceedings. So, this contention, im 

my judgment, presents no legal obstacle to an 

inquiry as to the validity of the saloon license 

statute, for common law prohibition can be en- 

forced and society protected without a crimina) 
statute. Ifacriminal statute be necessary, it is 
the duty of the legislature to provide it. The fail- 

ure of the Jegislature to do its duty should not. 
deter the court from the discharge of its sworm 

obligation. 

Is the licensing of the saloon business an inva- 
sion of the fundamental law? We have already 
determined tbat a person can not engage in the 
business as an inherent, common law privilege of 
citizenship, because the business is treated as 
dangerous to the public health, public morals 
and public safety. We have also reached the 
conclusion that a license to engage inthe busi- 
ness legalizes the traffic (if it can be legalized) 
to the extent that it authorizes it. Can the leg- 
isluture legalize the destruction cf the publie 
health, the public murals and the public safety? 
Can the legislature make lawful, for a price, that 
which is unlawful, because it contravenes the 
fundamental principle of government? Surely 
not. In the absence of a license, the police pow- 
er of the state regards any business, the inherent 
character, tendency and effect of which is to de- 
stroy the public health, the public morals or the- 
public safety, as immoral and unlawful. This 
is what the cases, heretofore cited, mean by hold- 
ing that the right to engage in the sale of intoxi-. 
cating liquors is not a common law privilege in- 
herent in the rights of citizenship. Itin nota. 
right of citizenship, because, as the cases hold, 
its existence is detrimental to society and is: 
dangerous to the public and private morals an@® 
to the peace and good order of society. This court 
might rest its decision of the case at bar upon the 
holding of the cases cited, that the sale of intoxt- 
cating liquors is detrimental to society and dan- 
gerous to public and private morals, and, for that 
reason, is unlawful at common law. To so rest 
the decision, would, of course, assume that this 
holding of these cases is well founded. 

In order to disclose more fully the foundation 
for this holding, I quote from some of the leading 
cases, the declarations of the courts, as to the char-- 
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acter and effects of the saloon business. Supreme 
Court of Kansas in State v. Durion, 80 Pac. Rep. 
987: ‘-The commodity in controversy is intoxicat- 
ing liquor. The article is one whose moderate use, 
even, is taken into account by actuaries of insur- 
ance companies, and which bars employment in 
classes of service involving prudent and careful 
conduct—an article conceded to be fraught with 
such contagious peril to society, that it occupies 
a different status before the courts and the legis- 
latures from other kinds of property, and places 
traffic in itupona different plane from other kinds 
of business. It is still the prolific source of dis- 
ease, misery, pauperism, vice and crime. Its 
power to weaken, corrupt, debauch and slay hu- 
man character and human life is not destroyed or 
impaired because it may be susceptible of some 
innocent uses, or may be used with propriety on 
some occasions. The health, mora's, peace and 
safety of the community at large are still threat- 
ened.’’ Supreme Court of Iowa in Lants v. State, 
2 Iowa, 164: ‘:'There is no statistical or economi- 
cal proposition better established, nor one to 
which a more general assent is given by reading 
and intelligent minds, than this: ‘hat the use of 
intoxicating liquors asa driuk,is the cause of 
more want, pauperism, suffering, crime and pub- 
lic expense than any other cause—and perhaps it 
should be said than all other causes combined. 
Even those who are opposed to restriction, often- 
times admit this truth. Every state applies the 
most stringent legal power to lotteries, gambling, 
keeping gambling houses and implements, and to 
debauchery and obscenity, and noone questions 
the right and justness of it; and yet how small is 
the weight of woe produced by all these united, 
when compared with that which is created by the 
use of intoxicating drinks alone.’”’ Supreme 
Court of Missouri in State v. Bixam, 82 S. W. Rep. 
828: ‘*The evils that result from the use of intox- 
icating liquors generally occur at the place where 
they are consumed, and the tendency to crime 
and pauperism follows in tbat place,and it can 
readily be seen why a legislature would make 
a discrimination between the burden on a 
business which naturally breeds disorder, and 
which casts upon the general tax payer an addi- 
tional burden in the cost of prosecutions and in- 
ergased police force, and a business which ex- 
parts the intoxicating liquors to other states.” 
Supreme Court of South Carolina in State v. 
‘Turner, 18 S. Car. 106: ‘Experience has demon- 
strated that the ucrestrained traffic in spirituous 
liquors is dangerous to the peace and welfare of 
society, and therefore it has long been settled 
that the law-making power may throw such re- 
straints around that traflic as in the judgment of 
that department of the government may be nec- 
essary to secure the peace and welfare of society.”’ 
Supreme Court of South Carolina in State ez rel 
George v. Aiken, 26 L. R. A. 352: **We do not 
suppose there is a more potent factor in keeping 
up the necessity for asylums, penitentiaries and 
jails, and in producing pauperism and immorality 





throughout the entire country, than liquor, and 
yet it is argued that it is to be placed on the same 
footing with the breadstuffs and other ordinary 
commodities of life.”” Supreme Court of Kansas 
in State ex rel v. Crawfurd, 42 American Reports, 
136: ‘*Probably no greater source of crime and 
sorrow has ever exis:ed than social drinking sa- 
loons. Social drinking is the evil of evils. It bas 
probably caused more drunkenness and has made 
more drunkards than all other causes combined 
and drunkenness isa peroicious source of all 
kinds of crime and sorrow. [t is a Pandora’s 
box, sending forth innumerable ills and woes, 
shame and disgrace, indigence, poverty and want; 
social happiness destroyed; domestic broils and 
bickering engendered ; social ties sundered ; homes 
made desolate; families scattered; heart-rending 
partings; sin, crime and untold sorrows; not even 
hope left, but everything lost; and everlasting 
farewell to all true happiness and to all the nobler 
aspirations rigatfully belonging to every true and 
virtuous human being.’’. Supreme Court of In- 
diana in 1855 in Beebe v. S:ate, 6 Ind. 542: **That 
drunkenness is an evil, both to the individual and 
to the state, will probably be admitted. ‘That its 
legitimate consequences are disease and destruc- 
tion to the mind and body, will also be granted. 
That it produces from four-fifths to nine-tenths 
of all the crime committed, is the united testi- 
mony of those judges, prison-keepers, sheriffs, 
and others engaged in the administration of the 
criminal law, who have investigated the subject. 
That taxation to meet the expenses of pauperism 
and crime, falls upon and is borne by the people, 
follows asa matter of course. That its tendency is 
to destroy the peace, safety and well-being of the 
people, to secure which the first article in the 
Bill of Rights declares all tree governments are 
instituted, is too obvious to be denied.’’ Supreme 
Court of the United States in Mugler v. Kansas, 
123 U.S. 205: ‘It is not necessary, for the sake 


‘of justifying the state legislation now under con- 


sideration, to array the appalling statistics of 
misery, pauperism and crime which have their 
origin in the use or abuse of ardent spirits. For 
we can not shut out of view the fact, within the 
knowledge ofall, that the public health, the pub- 
lic morals and the public safety may be endan- 
gered by the general use of intoxicating drinks: 
nor the fact established by statistics accessible to 
every one, that the idleness, disorder, pauperism, 
and crime existing in the country are, insomede- 
gree at least, traceable to this evil.”’ Supreme 
Court of the United States in Crowley v. Chris- 
tenson, 137 U.S. 86: “By the general concur- 
rence of opinion of every civilized and Christian 
community, there are few sources of crime and 
misery to society equal to the dram shop, where 
intoxicating liquors, in small quantities, to be 
drunk at the time, are sold indiscriminately to all 
parties applying. The statistics of every state 
show a greater amount of crime and misery at- 
tributabie to the use of ardent spirits obtained at 
these retail liquor saloons than to any other 
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source.”’ The legislature of Indiana has enacted 
its condemnation of the business by requiring 
that the nature of alcoholic drinks and their ef- 
fects on the human system ehall be included in the 
branches to be regularly tanght in the common 
schools of the state. Rev. Stat. 1901, 5984 A. It isnot 
making the case too strong, to say thatit is within 
the knowledge of every private citizen of average 
information as to the current events, that the 
business kills many, makes widows and orphans, 
fills almshouses, jails, penitentiaries, orphanage s 
and insane asylums; that it frenzies the brain and 
directs the murderer’s hand to plunge the fatal 
knife and discharge the deadly weapon. The last 
sentence of the quotation from Crowley v. Chris- 
tenson, 137 U. S. 86, will bear repeating: ‘*The 
statistics of every state show a greater amount of 
crime and misery attributable to the use of ardent 
spirits obtained at these retail liquor saloons than 
to any other source.” 

If the proposition that any business, the inher- 
ent tendency and effect of which is to destroy the 
public health, the public morals or the public 
safety is immoral and unlawful is sound, it must 
follow, as the day follows the night that the bus- 
iness, which is the source of a greater amount of 
crime and misery in every state, than any other 
cause, is the most immoral and most ublawful 
business that there is in any state. This is an 
inevitable conclusion from the premise. Logic 
will lead to no other result. So that the question 
for determination may now be stated in another 
form. Can the state sell the privilege or indul- 
gence of producing the greatest amount of crime 
and misery? ‘he natural tendency and effect of 
the saloon business is dangerous and detrimental 
to public and private morals and to the peace and 
good order of society, and because of this fact it 
contravenes the fundamental principle of self 
preservation and because it does this, it is unlaw- 
ful and does not have the inherent right to exist. 
It can not legally exist at all, unless the state can 
sell and delegate to it the right of existence. 
The state is organized for the self preservation of 
ils citizens in health, morality and safety. It is 
organized to enforce the right and prohibit the 
wrong. ‘This is the paramount duty of the state 
to its constituent members, and it can not sur- 
render the execution of itfora price. It is the 
imperative duty of the state to exercise the police 
power for the promotion and preservation of the 
public bealth, the public safety, the public and 
private morals and the general welfare. Blue v. 
Beach, 155 Ind. 121; City of Frankfort v. Irwin, 
34 Ind. App. 280. 

By section one of the Bill of Rights, itis de- 
clared that the state of Indiana was founded for 
peace, safety and well-being of the people, and, 
by section one of article eight of the state consti- 
tution, it is made the duty of the General Assem- 
bly to encourage, by all suitable means, the moral 
and intellectual improvement of the people. It 
would seem to follow logically that this impera- 
tive duty can not be discharged by delegating, 





fora money consideration, to an inherently nn- 
lawful and immoral business the right to exist 
and subject the citizens of the state to its baneful 
influence. Logic and reason must certainly treat. 
such a delegation of right as a suspension rather 
than an exercise of the police power. The exer-- 
cise of the police power can not be suspended or 
surrendered lawfully. Blue v. Beach et al., 15% 
Ind. 129. The logic of all this must lead to the 
conclusion that the state can not, for a license 
fee, give the saloon business a legal standing. 
‘The Supreme Court of Indiana has. in effect, so 
held. In the case of the Columbia Club v. State, 
ex rel McMahan, 143 Ind. 110, that court declared 
that a statute which should attempt to authorize 
prize fighting would be void. ‘The language of 
the court is: ‘*A statute which should attempt to 
authorize prize fighting, would, most certainly, 
be opposed to the spirit of the corstitution and, 
indeed to that of the law itself, long since defined 
to be ‘A rule of civil conduct, prescribed by the 
supreme power of a state, commanding what is 
right, and prohibiting what is wrong.’ While 
prize fighting is odious and degrading, its evil 
influences are insignificant when compared with 
the destructive results of the liquor traffic. The 
Supreme court of the United States has held that 
the saloon business is the greatest source of crime 
and misery that there is in any state—more than 
that, the greatest source in each state. The posi- 
tion of this court then is this. The highest judi- 
cial authority of the state bas declared a less in- 
jurious business inherently unlawful, and beyond 
the power of the state to delegate to it a legal 
existence, and this court is now asked, in the face 
of this declaration, to hold that the business, 
which has been declared by the highest judiciab 
authority in the nation to be the most unlawful 
business in any state, can be given a legal exist- 
ence by the state, for a fixed consideration. This 
court will not walk into this dilemma. ‘The law 
should be harmonious.” 

In the case of Commonwealth v. Douglass, 100 
Ky. 116, 24S. W. Rep. 233, 66 Am. St. Rep. 328, 
the Court of Appeals of Kentucky, distinguished 
the exercise of the police power from e¢ontract. 
obligations, holding that a license to conduct 
a lettery was not a contract, but an attempted? 
delegation of a right, which the state could not 
grant, because a lottery is vicious and demoraliz- 
ing in the community. I quote from this opinion 
the following: ‘*The reason for this distinction 
must be apparent to all, for, when we consider 
that honesty, morality, religion, and education 
are the main pillars of the state, and for the pro- 
tection and promotion of which government was 
instituted among men, it at once strikes the mind 
that the government, through its agents, can not 
throw off these trust duties by selling, bartering, 
or giving them away. The preservation of the 
trust is essentiai to the happiness and welfare of 
the beneficiaries, which the trustees have no 
power to sell or give away. If it be coneeded 
that the state can give, sell and barter any one offi 
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them, it follows that it can thus surrender its 
control of all and convert the state into dens of 
bawdy houses, gambling shops and other places 
of vice and demoralization, provided the grantees 
paid for the privileges, and thus deprive the state 
of its power to repeal the grants and all control 
of the subjects as far as the grantees are concern- 
ed, and the trust duty of protecting and fostering 
the honesty; health, morals and good order of the 
state would be cast to the winds, and vice and 
crime would triumph in their stead. Now it 
seems to us that the essential principles of self 
preservation forbid that the commonwealth should 
possess a power so revolting, because destructive 
of the main pillars of the government. The power 
of the state to grant a license to carry on any 
species of gambling, with the privilege of revok- 
ing the same at any'time, bas an unwholesome ef- 
fect upon the community and tends to make hon- 
est men revolt at the injustice of punishing others 
for engaging in like vices. We have for instances, 
at this day men confined in the state penitentiary 
for setting up and carrying on gambling shops 
whose tendencies are not much more demoralizing 
if any than the licensed lottery operator, who goes 
free under the protection of the law. The one 
wears a felon’s garb, and the other is protected 
by license, which he claims as an irrevocable con- 
tract because he has paid for the privilege. ‘The 
privilege ought never to be granted, and under 
‘the present constitution can never be. As said, to 
impress the privilege with the idea of contract 
Wwecause it was paid for might till the whole state, 
and especially the cities, with gambling shops 
and enterprises, protected by contract, and the 
few gamblers that might not be thus protected and 
who would be liable to be punished for gambling, 
would not be, because it would strike the honest 
man as unjust to punish the poor wretch for do- 
ing that which was made lawful for others to do 
by paying for the privilege.” To the same effect 
isthe holding of the United States Supreme 
Court in the case of Stone v. Mississippi, 101 U. 
§: 814, in which that court said: ‘The question 
is, therefore, directly presented, whether, in view 
of these facts, the legislature of a state can by the 
charter of a lotiery company, defeat the will of 
the people, authoritatively expressed, in relation 
to the further continuance of such business in 
their midst. We think it cannot. No legislature 
can bargain away the public health or the public 
morals. The people themselves cannot do it, 
much less their servants. The supervision of 
both of these subjects of governmental power is 
continuing-in its nature, and they are to be dealt 
with as the special exigencies of the moment may 
require. Government is organized with a view to 
their preservation, and cannot divest i'self of the 
power to provide for them. For this purpose, 
the largest legislative discretion is allowed, and 
the discretion cannot be parted with any more 
than the power itself.’ To the same effect in 
Ritter’s Moral and Civil Law, ch. X; People v. 
Squire, 14 N. E. Rep, 820 and cases there cited. 





In view of these holdings, based, as they cer- 
tainly are, upon good reason and sound common 
sense, it must be held that the state cannot under 
the guise of a license, delegate to the saloon bus- 
iness a legal existence, because to hold that it 
can is to hold that the state may sell and delegate 
the right to make widows and orphans, the right 
to break up homes, the right to create misery and 
crime, the right to make murderers, the right to 
produce idiots and lunatics, the right to fill orph- 
anages, poor houses, insane asylums, jails and 
penitentiaries and the right to furnish subjects 
for the hangman’s gallows. 

The Supreme Court of Indiana, the supreme 
courts of many other states and the Supreme 
Court of the United States have already so far 
passed the middle of the stream upon the question 
involved in the case that return would now be 
more difficult than to go over. “Ge over’’ is 
merely to draw the natural, logical and in- 
evitable conclusion from the declarations and 
judgments of the courts. ‘lo return would mean 
either to abaxdon the adjudication that the saloon 
business is unlawful at common law, or to hold 
that a business which has been adjudged, by the 
courts, to be unlawful, at common law, because 
it naturally and inherently endangers the health, 
comfort, safety, morals and welfare of the people, 
may be legalized for money. Some court may 
so hold in this case, but it will not be done by this 
court. If it is done by any court, it must be done 
by the court that has already held the business to 
be unlawful, because of its inherently destructive 
effects upon society. | 

With due appreciation of the responsibilities of 
the occasion, conscious of my obligation, under 
my oath to Almighty God and to my fellow man, 
I can not, by a judgment of this court, authorize 
the granting of a saloon license, and the demurrer 
to the amended remonstrance is therefere over- 
ruled, the amended remonstrance is sustained 
and the application is dismissed at the costs of 
the applicant. 


Nore.—Is a License to Sell Intoxicating Liquors 
Unconstitutional2—We have published the wonder- 
fully clear, incisive as well as novel argument of 
the learned circuit judge of Boone county, Indiana, 
in the principal case, as it is the first definite and une- 
quivocal judicial declaration that the licensing of the 
retail liquor business is unconstitutional. We hardly 
think a stronger brief could be prepared in favor of 
this proposition than is offered by the judge in the 
principal case, but we regret exceedingly that the de- 
feated dramshop keeper has failed to appeal, thus 
preventing the case being pressed to the attention of 
the Supreme Court of Indiana. The failure to take an 
appeal in this case is remarkable and is only excused 
on the ground that the liquor men advised against 
it fearing a precedent might be established ruinous to 
their business in the state of Indiana. 

It might be iuteresting to trace the history of this now 
famous case in the local courts of Indiana. The move- 
ment to test the constitutionality of the license laws of 
Indiana was evolved in the brain of a prominent busi- 
ness man of Indianapolis, Mr. Charles E. Newlin. He 
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had read in the public prints of the decisions of the 
United States Supreme Court in the case of Crowley v. 
Christenson, 137 U. S. 86, of the Indiana supreme 
Court in the case of Columbia Club v. McMahan, 
142 Ind. 110, and although nota lawyer, became con- 
vinced in his own tind that the saloon could not be 
constitutionally licensed in Indiana, He employed the 
law firm of Doan & Orbison of Indianapolis, to prepare 
a brief on the question which on November 26, 1906, he 
submitted toa committee of 19 prominent business 
and professional men of Indianapolis. The committee 
approved the position of Mr. Newlin and decided to 
make a test case, the occasion for which arose on the 
application of Albert Soltau, a grocery keeper, who 
was applying for a license to conduct a saloon in con- 
nection with his grocery in the Tenth ward of the 
city of Indianapolis. A remonstrance was filed in the 
name of Schuyler Young, and others, voters of the 
Tenth ward, against the granting of this license. The 
county commissioners overruled the remonstrance and 
grarted the license. An appeal was taken to the cir- 
euit court of Marion county from which it was 
removed by change of venue to the circuit court of 
Boone county, Indiana. After extensive and exhaus- 
tive argument on both sides vf this important ques- 
tion, Judge Samuel R. Artman took the case under 
advisement and on February 13, 1907, handed down 
the opinion in the principal case. It is reported that 
at the time the decision was announced, the court 
room was filled with representative citizens from all 
points in Indiana and that there was the most enthus- 
iastic and unconcealed approbation manifested when 
the tenor of the opinion was made clear. It is further 
reported that the committee of Indiana business men 
back of this definite movement to haye declared un- 
constitutional the retail selling of intoxicating liquors 
as a beverage, while disappointed at the failure of the 
applicant for a license in the principal case to take an 
appeal, are determined to press the question until 
they force an opinion not only from the Indiana Su- 
preme Court but from the Supreme Court of the 
United States. 

As this movement is at this time being prop- 
oganded in other states we thought wise to pub- 
lish the decision in the principal case in full at this 
time, that attorneys consulted on either side of this 
rather novel question may be fully informed of the 
nature and character of the argument which seeks to 
condemn as unconstitutional all legislation — 
ing to license the liquor traffic. 

Itis undoubtedly true that the United State Su- 
preme Court in their astounding denunciation of the 
saloon business in Crowley v. Christenson, 137 U. 8S. 
86, has had more than anything else to do with the 
movementto have the licensing of the saloon declared 
unconstitutional. For when the Supreme Court of 
the United States held in that case that no citizen had 
an inherent or common law right to sell intoxicating 
liquor at retail, and when they went further and de- 
clared that there were ‘‘few sources of crime and mis- 
ery to society equal to the dramshop,” they practically 
put the retail business of selling intoxicating liquor 
outside of the law’s protection and made it a public 
nuisance, td be abated by the local authorities at the 
relation of any citizen injured thereby. In fact, the 
highest court in the land has branded the saloon as 
au outlaw and dangerous to society, associating it with 
the lottery, the prize fight and the house of ill-fame, 
all of which have been held tp be outside of the law’s 
regard and to be inherently wrong. Under such a 
classification it is indeed hard to understand how a 





business so branded could be licensed by any author- 
ity. If lotteries cannot be licensed, how can asaloon? 
If a prize fight cannot be licensed, why can the legis- 
lature license the sale of intoxicating liquors? These 
questions are asked in view of the United States Su- 
preme Court’s position in denying that there ex- 
ists any right whatsoever in any citizen of this 
country to engage in the business of selling in- 
toxicating jliquor, and denouncing it as being the 
“greatest evil to society.” We await with interest 
the final solution of this important and very interest- 
ing question, upon the answer to which bangs the 
investment of millions of dollars and the employment 
of tens of thousands of employees. 





CORRESPONDENCE. 


ANNUAL MEETING ILLINOIS BAR ASSOCIATION. 
Editor of the Centrat Law Journal: 

I assume that you will be interested and will be 
glad to publish a notice, as a matter of news to your 
readers, of the program of the next meeting of the 
Illinois State Bar Association, which will be held at 
Galesburg, Ill., on July 11th and 12th, and I there- 
fore write you the following information about the 
next meeting of the association. 

The executive committee has secured Hon. Edward 
Morse Shepard, a distinguished lawyer of New York 
City todeliver the annual address, In ‘‘Who’s Who 
in America,” I find the following statement about 
Mr. Shepard. ‘Shepard. Edward Morse, lawyer, 
born in New York 1850, graduated, College City of 
New York, A. B. 1869, Civil Service Commissioner 
1884-5; democratic candidate for mayor of Greater 
New York, 1901 (against Seth Low, I believe), since 
proposed for gubernatorial and other nominations of 
his party. Director in numerous railway and other 
corporations; Chairman Board Trustees of College 
City of New York; Trustee Packer Collegiate Insti- 
tute, New York; author, Martin VanBuren (in 
American Statesmen Series), Memoirs of Dugdale and 
many reviews, magazine and other articles and ad- 
dresses on political, industrial and educational topics. 
Member Cobden Club, England.” Iam alsoinformed 
that he was the principal counsel] for the defense of 
Hapgood, editor of Collier’s Weekly, in the celebrated 
Mann libel prosecution, and I think he was at one 
time principal counsel for the Subway Commission of 
New York. 

The subject for diseussion at the next meeting wilh 
be Railroad Rate Regulation. Mr. Jas. H. Wilkerson 
will lead the discussion for the affirmative. 

Some ofthe other subjects on the program are ag 
follows: ‘The Municipal Court of Chicago,’? Hon. 
Harry Olson, Chief Justice; ‘“‘The Pure Food Law,” 
Hon. A. H. Jones, Pure Food Commissioner, and “*A 
Graduated Inheritance Tax,” by Hon. Carl E. Epler, 
of Quincy. 

Thanking you for giving the matter such publicity 
as you may see fit, I am, 

Very truly yours, 
JNO. F. VoiGtT, Jr., Secretary. 








Mattoon. Ill. 
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BISHOP ON CONTRACTS. 

This is asecond edition of an accepted work of 
great merit. It is not necessary to say that any work 
of Joel Prentiss Bishop is of the highest order. Every 
lawyer knows that, therefore, the bar will wel- 
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come the new edition by Marion C. Early of the St. 
Louis Bar, which brings the work up-to-date 
upon the lines drawn by the learned author. It 
is so much the custom in these days to speak of 
writers, lawyers and judges as learned men, who are, 
in truth, not deserving of the appellation, that it 
means little to speak of an author as learned, but such 
appellation is fully deserved in its literal sense in 
the case of Doctor Bishop. We can trace every doc- 
trine enunciated to its origin in this work, and, in 
doing so, krow exactly the ground or view point of 
the author’s opinion. This is a feature which best 
discloses his right to be truly classed as a learned 
author. The legal profession is beginni.g to realize 
that, “‘if the philsophy is lost, the law is lost,” and the 
doctrine of the last case is losing ground, unless it is 
shown to have a well settled doctrine of long standing 
to support it, or that, in view of long standing prece- 
dent, it has been departed from with good reason. In 
view of the fact that lawyers and judges are getting to 
be ashamed of being classed as case lawyers or judges, 
the appreciation of a work which is built upon the 
great cases, willbe greatly augmented. The whole 
world has been taking note of the degeneracy of 
American jurisprudence? as promulgated in our efforts 
at due process of law. Ifsuch authors as Bishop are 
foilowed carefully by our courts the world will have 
avery different tale to tell. The truth of charges 
made by the old world must be admitted. Generally 
speaking our jurisprudence is at sixes and sevens, 
and this is because we have been losing sight of the 
fact that our judges must be most carefully selected, 
s0 that they may not only be men of fine legal ability, 
but must be men of sterling character. With good 
men on ovr benches and such good books in the law- 
yers’ hands as Bishop on Contracts, due process of 
law will mean as much in America as any where. 
Mr. Early has added over seven thousand new cases 
to the work and made some changes in the text where 
the trend of opinion seemed to demand. His work is 
welldone. This work is not only most valuable for 
the beginner but is one that should be on every law- 
yer’sshelf. The mechanical part of the work is a 
eredit to the publishers. It is contained in one vol- 
ume of 829 pages and published by T. H. Flood & Co., 
Chicago, Lll. 


COLLIER ON BANKRUPTCY, SIXTH EDITION. 

Nothing gives such an accurate approximation of 
the great amount of litigation over questions of bank- 
ruptcy as the multitude of new editions of the great 
works of bankruptey which are.required to meet the 
demands of the profession. One of the earliest and 
greatest authorities on the subject of bankruptey is 
the treatise of William Miller Collier, the fourth edi- 
tion of which was prepared by William H. Hotchkiss, 
and the sixth, or present edition of which, is revised, 
with amendments and decisions to date by Frank B. 
Gilbert, of the Albany bar. This sixth edition of 
Collier on Bankruptcy follows and continues the plan 
and arrangementof the former editions, which have 
proven to be the most practical and exhaustive, as well 
as the most quickly accessible manner of treating the 
Bankruptcy Law. It is a complete text book on 
practice and procedure in bankruptcy, which i- treated 
elaborately from the standpoint of both practitioner 
and referee. Forconvenience of referen:e, also, all 
paragraphs relating to practice are indexed by sections 


and easily found by topiesin the yeneral index as well- 


A complete genera! index is given, and, in addition 
each section, as the chapters into which the book is 
vided are called, is also indexed, which enables the 





busy practitioner by turning to the section involved 
and running over the topical index at the head Of it, 
to at once turn to the object of his quest. The cross- 
referencing, which has always been a popular feature 
of this work makes it possible to refer from the text, 
not alone to the analogous provisions of former bank- 
ruptey laws, but also to the analogous provisions of 
the present law and the English Bankruptey Act. 
Altogether this work can be most highly recom- 
mended to the practitioner as thoroughly reliable, ex- 
haustive and easily and quickly accessible even to the 
minutest Cetails of bankruptcy practice. 

Printed in one volume of 1077 pages and published 
by Matthew Bender & Co., Albany, N. Y. 


BOOKS RECEIVED. 

The Criminal Code of Japan. Translated from the 
Original Japanese Text. By J. E. de Becker, Solic- 
itor and Public Translator. All Rights Reserved. 
Kelly & Walsh, Ltd. Yokohama, Shanghai, Hong- 
kong, Singapore. Review will follow. 

A Treatise on the Law of Cerporate Bonds and 
Mortgages, being the Third Edition of ‘‘Railroad 
Securities,” revised. By Leonard A. Jones, A. B., 
LL. B. (Harv.) Author of Legal Treatises and 
Judge of the Land Court of Massachusetts. India- 
napolis. The Bobbs-Merrill Company, Publishers. 
1907. Buckram. Price, $6.00. Review will follow. 








HUMOR OF THE LAW. 
Mrs. Gaymon.—Yes, auntie, now that I am Her- 
bert’s wife, he is another man. 
Aunt Martha.—Well, don’t you go telling people 
you’re another man’s wife or you’ll be getting tried 
for bigamy. 


Hon. Locke Craig, of Asheville, N. C., was recently 
consulted by a client who was in great distress and 
apprehension because, he said, John Smith bad threat- 
ened to kick the posterior-part of his person the next 
time he saw him, and he desired Mr. Craig’s advice as 
to the course he should pursue under the cireum- 
stances. Mr. Craig promptly advised him to sit down 
every time he saw John Smith approaching. 


WEEKLY DIGEST. 


Weekly Digest of ALL the Current Opinions of 
ALL the State and Territorial Courts of Last 
Resort, and of all the Federal Courts, 
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1. ABATEMENT AND REVIVAL— Action on Bond of 
Schoolbook Publisher.—Actions on bond of schoolbook 


publisher held not identical so that the pendency of one 


prior to jadgment did not bar prosecution of the other. 
—B. F. Johnson Pub. Co. v. Commonwealth, Ky., 97 8. 
W. Rep. 749. 


2. ACCIDENT INSURANCE—Rheumatism Under Health 
Policy —When plaintiff was insured by an accident policy 
containing a provision for illness indemnity, withaclause 
that in case of illness from rheumatism and other diseases 
named the limit of the company’s liability should be 
one tenth of the amount otherwise payable, held, that 
the disease for which plaintiff suffered was one form of 
rheumatism within the exception of the policy.— Holmes 
v. Continental Casualty Co., Me., 65 Atl. Rep 388. 


3. ADULTERY—Kvidence.—In a prosecution for adult- 
ery, it wus necessary for the state to show that defend- 
ant’s wie was alive at the time of the alleged offense.— 
Dixon v. State, Tex.,97 S. W. Rep. 692. 


4. ANIMALS—Injury to Pedestrian —In an action for in- 
juries to a traveler ona highway in consequence of his 
horse becoming unmanageable by being frightened bya 
dog, evidence held to warranta finding that the dog did 
not attack or frighten the horse.—Nolan v. Kroening, 
Wis., 109 N. W. Rep. 963. 


5. APPEAL AND ERROR—Amendment of Bill.—Allow- 
ing an amendment of the bill held not subject to excep- 
tion.—Trafton v. Osgood, N. H., 65 Atl. Rep. 397. 


6. APPEAL AND ERROR—Conformity to Rules of Court.— 
A brief, in the preparation of which no attention wus paid 
to the rules of court, and which did not present the er- 
rors relied on for reversal of the judgment in such a way 
asto enable the court to intelligently pass upon them, 
would not be considered on appeal.—Lowrey v. Haynes, 
Tex., 98S. W. Rep. 1068. 


7. APPEAL AND ERROR—Judgment to Tax Costs.—On 
appeal from a judgment to tax costs for which, on a pre- 
vious appeala litigant has been condemned, where the 
defendant in such rule has not been cited a judgment, 
dismissing the same, will be affirmed.—De Renzes y. 
His Wife, La., 42 So. Rep. 327. 

8. ASSIGNMENTS—Rights of Assignee —A bank, cashing 
a draft drawn by a creditor sguinst his debtor for a larger 
amount than was actually due, held to acquire the right 
to whatever amount was actually due.—Provident Nat. 
Bank vy. C. D. Hartnett Co., Tex., 978. W. Rep. 689. 


9. BILLS AND NOTES—Obligation of Indorsee.—An in- 
dorsee of a check as betweev himself and the indorser 
undertakes todemand payment within the day following 
the indorsement, and, if payment is not made, to give 
notice of dishonor —First Nat. Bank v. Currie, Mich., 
110N. W. Rep 492. 


10. BURGLARY — School Dormitory —Burglary of a 
room inaschool dormitory held to bea private resi- 
dence, and required to be so charged in the indictment. 
—Mays Vv. State, Tex., 97 8. W. Rep. 703. 


11. CARRIERS — Limitation of Liability.—Contract be- 
tween a shipper and an employee indemnifying the ship- 
per against claims for injuries received while riding on 
the cars held not available by the carrier in an action 
by the employee for injuries.—Baker v. Boston & M. 
R. Co., N. H., 65 Atl. Rep. 336. 


12. CONSTITUTIONAL LAaw—Oonstruction.—Though the 
constitution isto be considered as if enacted at one 
time, it may be necessary, to ascertain the meaning of 
particular expressions, to give attention to the circum- 
stanes under which they became a part of the constiu- 
tion.—Thompson v. Kidder, N. H., 65 Atl. Rep. 392. 


13 CONTRACTS—Rescission by Mutual Consent.—The 
parties to a written contract may rescind the same by 
mutual consent, and thereby render it without force.— 
Davenport v. Crowell, Vt., 65 Atl. Rep. 557. 


14. CORPORATIONS—Election of Directors —An election 
of directors notsheld at the annual meeting of stockhold- 





ers, nor at a special meeting called with notice to the 
stockholders, nor with their unanimous consent, is 
void.—Dunster v. Bernards Land & Sand Co., N. J., 65 
Atl. Rep. 123. ‘ 

15. CORPORATIONS—Franchises.—Legislative grants of 
franchise, whether granted by special charters or under 
general laws, held to confer privileges which are ex- 
clusive in their nature as against all persons upon whom 
similar rights have not been conferred. —Milville Gas 
Light Co. v. Vineland Light & Power Co., N. J., 65 Ati: 
Rep. 504. 

+16 CORPORATIONS —Liability for Services Performed 
Before Incorporation.—A corporaation was not liable 
for services performed prior to its organization, where 
the employment was not afterwards ratified —Wright v. 
St. Louis Sugar Co., Mich., 109 N.W. Rep. 1062. 

17. CORPORATIONS-— Liability of Office:s.—In an action 
by a stockholder against a director for loss sustained hy 
the corporation through exchanging notes of the cor- 
poration with another corporation, evidence considered, 
and held sufficient to warrant a finding that complain- 
ant had full knowledge of the practice of so exchanging 
notes,and that he acquiesced therein.—Davenport v. 
Crowell, Vt.,65 Atl. Rep 557. 

18. CoUNTIES—Compensation of Commissioner.—The 
law does not specify there can be no morethan one day 
charged for services performed by county commission- 
ers in the 24 hours from one midnight to the succeeding 
midnight.—State v. Richardson, N- Dak., 109 N. W. Rep. 
1026. 

19. CREDITORS’ SUIT —Conditions Precedent.— Before 
bill to subject real estate in name of third person to the 
satisfaction of a judgment can be ‘naintained, judgment 
defendant must be insolvent, and there must be a jndg- 
ment iien.—Drahos v. Kopesky, lowa, 109 N. W. Rep. 
1021. 

20. CRIMINAL EVIDENCE —Materiality.—_In a murder 
trial the words of a sentimental song pleasing to deced- 
ent held proper!y rejected as immaterial to the issue of 
suicide —State v. Nowells, Iowa, 109 N. W. Rep. 1016. 

21. CRIMINAL TRIAL—Proving: Alibi. — While the de- 
fense of alibi must be established by a preponderance of 
the evidence, accused is entitled to an acquittal if all the 
evidence leaves a reasonable doubt as to defendant’s 
guilt of the crime charged.—State v. Thomas, Lowa, 109 
N. W. Rep. 990. 

22. DAMAGES—Pleading —In action upon an offer to 
pay for certain oil stock, assessments on such stock 
held not recoverable in the absence of allegations of 
special damages.—Ellis’ Admr. v. Durkee, Vt., 65 Atl. 
Rep. 94. “ 

23. Equirx—Master’s Decision.—It is not legal error 
for a master to omitto report all the facts on which an 
ultimate finding is based though the finding is a con- 
clusion resulting from mixed questions of law and fact. 
—Allen’s Admrs. Vv. Allen’s Admrs , Vt., 64 Atl. Rep. 
1110. 

24. FRAUDS, STATUTE OF—Original or Collateral Prom- 
ise.—In an action by a dealer for lumber furnished a 
contractor, the question of the liability of the owner of 
the building unde-> an agreement to pay forthe materials 
held for the jury.—Haak v. Kellogg, Mich., 109 N. W. 
Rep. 1068. 


25. HUSBAND AND WIFE—Agency of Wife.—Where a 
wife contracts, assuming to act for her husband, and the 
benefit comes to his hands and he does not disavow 
within a reasonable time, he is bound thereby.- Evans 
v. Crawford County Farmers’ Mut. Fire Ins. Uo., Wis., ” 
109 N. W. Rep. 952. 


26. INDICTMENT AND INFORMATION—Sufliciency.—That 
complaint did not begin, “In the name and by the au- 
thority of the state of Texas,” held not ground for dis- ° 
missal of prosecution, where there was an information 
in the proper form.—Sessions v. State, Tex., 98 S. W. Rep. 
243. ‘ 


27. INFANTS— Purchases.—That a minor after coming of 
age fails or refuses to pay for merchandise bought dur- 





504 CENTRAL LAW JOURNAL. 





No. 25 








ing minority, does not revest the property im the vendor. 
—Lamkin & Foster v. Ledoux, Me., 64 Atl. Rep. 1048. 

28. JUDGMENT — Conclusiveness.- Decree of probate 
court held conclusive determination of guardian’s 
right to transfer certain notes to his successor.—Kent v. 
Hunt, N. H., 65 Atl. Rep. 486. 

29. LANDLORD AND TENANT—Assignment of Leasehold. 
—Where the assignee of a leasehold assigned her inter- 
est to another, held that she was no longer liable for 
rent, though thie assignment was made to one under an 
assumed pame.—Hartinan v. Thompson, Md., 65 Atl. 
Rep. 117. 

80. FIRE INSURANCE—Pay ment to Assignee.—Where a 
life insurance couipany pays the amount of the policy 
to an assignee of the policy for security, its‘ right by 
subrogation to the rights of Such assignee as against any 
claim therefor by a subsequent assignee is an equitable 
matter of defense to an action at law on the policy by 
the second assignee, under Rev. St., ch. $4, § 17, and is not 
ground for subsequeut relief in equity against the judg- 
ment.— 4itna Life Ins. Co. v. Tremblay, Me., 65 Atl. 
Rep. 22. 

31. MANDAMUS—Acts of Prabate Court .— Mandamus 
held tu lie to the probate court to compel the setting 
aside of order appuinting public administrator curator 
of relators, and acceptance of their selections.—State v. 
Reyno'ds, Mo., 97S. W. Rep. 650. 

82. MASTER AND SERVANT—Vice I’rincipal —Duty of 
engineer tosuvund whistle before starting machinery in 
motion held that of vice principal and not of fellow ser- 
vant.—Comrade v. Atlas Lumber & Shingle Co., Wash., 
87 Pac. Rep. 517. 

3%. MORTGAGES — Tender by Mortgagor. — Where a 
mortgagor did not pay or tender the amount of the 
mortgage pote on the day appointed, but the mortgagee 
thereafter refused to receive a proper tender he was 
notentitled to interest after the tender was made.—Ord- 
way V. Farrow, Vt., 64 Atl. Rep. 1116. 

34. MUNICIPAL CORPORATIONS—Street Superintendent. 
—The superintendent of streets ina city held not an em- 
ployee of the city, entitled to damages for breach of 
contract for employment, but a public officer possessing 
official powers and charged with public dutics.—Steph- 
eus Vv. City of Oldtown, Me., 65 Atl. Rep. 115. 

35. NAVIGABLE WATERS— Right of Reclamation. — 
Owners of reclaimed land held not entitled to base a 
iittoral right to claim a neighboring tract on the exten- 
sion seaward of the lateral boundary lines of the land at 
right angles to an artificial shore line which had under- 
gone constant changes.—Moran vy. Denison, Conn., 65 
Atl. Rep. 291. 

#6. NE EXEAT—Statutory Provisions.—Rev. St. 1893, §§ 
2784-2756, relating to the granting of the writ of ne exeat, 
held to recognize the common-law writ and to merely 
regulate the practice without enlarging its scope. — 
Davidor v. Rosenberg, Wis., 109 N. W. Rep. 925. 

37. NEGLIGESCE—Contributory Negligence.—In action 
for death of boy caused by explosion, jury held justified 
in finding that he was not guilty of coutributory negli- 
gence.—Hobbs v. Geo. W. Blanchard & Son Co., N. AL, 
65 Atl. Rep. 352. 

38. OFFICERS—Compensation.—A public Gaicer for the 
performance of his official duties is entitled to such com- 
pensation only as is fixed by law.—Stephens vy. City of 
Oldtown, Me.,65 Atl. Rep. 115. 


39. PRINCIPAL AND SURETY — Discharge of Surety.— 
Where at the maturity of a note the principal maker had 
on deposit in the payee bank more than sufficient to pay 
the note, and payee was permitted to draw this out, 
éureties on the note were thereby r leased. —BurgesSs v. 
Deposit Bank of Sadieville, Ky., 97 5. W. Rep. 761. 


40. PAUPERS— Insane Paupers.—Expenses ivcurred by 
@ town to protect the public from an insane pauper are 
not collectible against the town of his settlement, under 
the contagious disease statute (Rev. St. ch. 18 §41).— 
Inhabitants of Town of Casco v. Inhabitants of Town of 
Livington, Me., 65 Atl. Rep. 423, 





41. RAILROADS — Bridges Over Tracks.—A city held 
without capacity to sue to compel a railroad company to 
strengthen a street crossing bridge over its tracks, under 
Laws 1544, § 11, so that the bridge would sustain electric 
cars.—Briden v. New York, N. H. & H.R. R. Co., R.1., 65 
Atl. Rep 315. 

42. RAILROADS—Kstablishment of Station.—The mere 
occasional stopping of trains ata point held not to create 
or estab.ish a station there, so as to give the railroad 
commissioners power as to station houses.—Jn re Board 
of Railroad Commissioners, Vt., 65 Atl. Rep. 82. 

44, RAILROADS—Negligence.— Negligence of a railroad 
company in backing a train over acrossing without a 
lookout or brakeman on the rear car, held not the prox- 
imate cause of decedent’s death.—Baker v. Tacoma Kast- 
ern Ry. Co., Wash , 87 Pac. Rep. 826. 

44. RaPpK—Previous Acts of Intercourse.—On a trial 
for rape on a female under the age of 14 years, evidence 
of prior acts of intercourse is admissible.—State v. Palm- 
berg, Mo., 97 S. W. Rep. 566. 

45. REFERENCE—New Issues —Where, after reference, 
defendant filed an additional plea of set off, under V. S 
1156, which raised new issues triuble by a jury, defend- 
ant was not entitled to have such issues submitted to 
the referee under the original reference without plaint- 
iff's consent —American Can Co. v. Grimm, Vt., 65 Atl. 
Rep. 531. 

46. SCHOOLS AND SCHOOL DISTRICTS—Election.—Un- 
der Pub. Laws 1902, p 67, ch. 9 ¥, § 1, and Gen. Laws 1596, 
ch. 26, § 8, a school committee of acity held not author- 
ized to elect a superintendent to serve under the com- 
mittee as it will be constituted after a genera! election of 
the committee —Jn re School Committee of Pawtucket, 
R. 1., 65 Atl. Rep. 301. 

47. STREET RAILROADS—Collision with Vehicle.—Where 
plaintiff looked to see whether acar was approaching her 
from the rear when she drove into a street, she was not 
bound tu guard against being run into by such a car.— 
Mayes Vv. Metropolitan St. Ry. Co., Mo., 97 8S. W. Rep. 612. 

48. TAXATION—Inheritance Tax.—The power to impose 
an inheritance tax conferred by Const. art. 6, adopted in 
1903, held required to be exercised so as to muke the tax 
equal, in thegense that it must affect ail persons equally. 
—Thompson v. Kidder, N. H., 65 Atl. Rep. 392. 

49. TAXATION—Necessity for Payment.—The payment 
of taxes on land by the occupant who had no title, but 
who believed in good faith that he was the owner, dors 
not create alien on the land for the amount so paid — 
Taylor v. Roniger, Mich., 110 N. W. Rep. 503. 

59. TRIAL—Misconduct of Counsel.—In a will contest, 
a statement by defendant’s counsel in argument with 
reference tocertain experts who testified for plaintiff 
held reversible error.—Winslow v. Smith, N. H ,65 Atl. 
Rep 108. 

51. TrRIaL—Verdict.—After a verdict had been received, 
the court had power to call the jury together and inquire 
how they construed one of the issues submitted.—Win- 
slow v. Smith, N. H., 65 Atl. Rep. 108. 

52. TROVER AND CONVERSION—Right to Maintain Ac- 
tion.—An agreement between plaintiff and another, ul- 
though not constituting « partnership, held to give such 
other a right to sell plaintiff’s property, so that he could 
not maintain cunversion against the purchaser.—Simith 
v. Armour Packing Co., Ind. Ter., 98 S. W. Rep. 165. 

53. WITNESSES—Admission of Perjury.—Under Pub. St. 
1901, ch. 224, § 26, plaintiff held a competent witness, 
though confessing to perjury on a former hearinvg.—Traf- 
ton v. Osgood, N. H., 65 Atl. Kep. 397. 

54. WITNESSES—Bias.—In a criminal prosecution, it 
wus not error fur the court to limit the cross-examina- 
tion of a witness on an inquiry concerning his bias to 
his feelings toward defendant.—State v. Baird, Vt.,65 Atl. 

tep. 101. 


55. WITNESSES — Impeachment.—In a cr.minal case, 
held preper to admit records to prove that accased had 
previously been convicted of a crime.—People v. De 
Camp, Mich , 109 N. W. Rep. 1047. 
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ABETTOR, 
position of abettor and accessory to a felon 
so far as seen his individuality, 376. 
ABSTRACTS OF TITLE. 
see TITLE REGISTRATION. 
ACCESSORY, 
see PRINCIPAL ‘AND ACCESSORY. 
ADJOINING LAND-OWNERS 
no acquiescence where a party ignorant that 
the building encroaches over the boun- 
dary line, 323. 
ADMINISTRATION, 
expenses of wake as a charge against de- 
cedent’s estate, 459. 
AMBULATORY RULB, 
theory of the case—the ambulatory rule, 
1 


28. 

‘can a plaintiff set up one cause of action 
in his petition and recover upon another, 
without amending his petition, 156. 

as viewed from the maxim verba fortius ac- 
cipiuntur contra proferentem, 167. 

ANIMALS, 
the doctrine of scienter, its exceptions and 
reasons for its existence, 274. 
APPEALS, 
the power of appellate courts to cut down 
excessive verdicts, 267 
ASSAULT, 

insult a justification for assault in Loufs- 

jana, 
ASSIGNMENT, 

assignment of right-of-way of telephone 
company, 330. 

assignability of wage claims in bankrptcy, 
356 


the doctrine of latent equities, 363. 
ASSOCIATIONS, 
see CLUBS. 
ASSUMPTION OF RISK, 
see NEGLIGENCE, 
ATTORNEY AND CLIENT, 
privileged communications between aftor- 
ney and client, 66. 
disbarment for deceiving the court, - 
AUTOMATIC COUPLER ACT. 
assumption of risk and contributory o> 
gence as defenses to actions under the 
federal automatic coupler law, 345, 417. 
AUTOMOBILES, 
negligence in the use of automobiles, 300. 
right of automobiles to use highways, 300. 
duty and degree of care required of auto- 
mobiles on the highways, 301. 
statutory and common law duties of chauf- 
feur toward persons in the street, 302. 





AUTOMOBILES—(Continued.) 
negligence of automobiles by running with- 
in permitted rate of speed, 304. 
BANKRUPTCY, 
or of wage claims in bankruptcy, 


BANKS AND BANKING, 
paying a check by mistake when there are 
no funds in the bank to cover check, 28. 
rights of depositor upon sub-deposit madée 
by depositary bank, 58. 
a bank paying a check has a right to rely 
= the indorsements in regular course, 


BILLS AND NOTES, 
a bank paying a check has a right to rely 
on the indorsements in regular course, 


BILLS OF REVIEW, 
bills of review as comprehended by a code, 
BOOKS RECEIVED, 
16-78-118-139-159-179-222- 258- 262- 315-356- 
377-396-436-460-476-502. 
BOUNDARIES, 
no acquiescence where a party ignorant 
that the building encroaches over’ the 
{| boundary line, 
BREACH OF PROMISE. 
ill health as a defense to breach of promise, 


defense to breach of promise suit when 
contract is admitted, but parties are in- 
capacitated to properly sustain the mar- 
riage relation, 6. 

in an action for breach of promise of mar- 

‘ riage what is a sufficient physical disa- 
bility to constitute a valid defense, 457. 
CARRIERS OF GOODS, 

contract limiting liability of railroad com- 
pany to the value of a shipment given by 
shipper to obtain concession in rates, 2. 

invalidity of interstate railway transpor- 
tion contracts of common carriers, 29. 

damages where fruit delivered in bad con- 
dition, 

do freight carrying interurban electric rail- 
ways impose a servitude on streets, 283. 

the courts and the railroad transportation 
problem, 467. 

can an action be miintained on a contract 
of carriage which was broken by _ the 
negligence of the carrier by merely a 
proof of the tort, 475. 
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CARRIERS OF PASSENGERS. 


shall newspapers be entitled to passes in 


exchange for advertising, 77. 
is a public carrier, given power by statute 
to lease its franchises, exempted from 
| liability for injuries resulting from the 
negligence of the lessee company, 205. 
whether call of station by conductor is an 
invitation to alight, 234. 
is a common carrier bound to protect its 
passengers from the violence of its ser- 
vants, 235. 
CHARITIES, 
liability of charitable corporation for neg- 
ligence. 214 
CHRISTIANITY, 
Christianity and the law, 247. 
CIVIL RIGHTS 
recent cases of the Supreme Court constru- 
ing the civil and natural rights of the 
negro, 321, 
CLUBS, 
is the furnishing of liquors to its members 
by a bona fide social club a sale, 442, 482. 
COMMERCE, 
invalidity of interstate railway transporta- 
tion contracts of common carriers, 29. 
CONSPIRACY, 
results flowing from the extinction of the 
civil action for conspiracy, 266. 
CONSTITUTIONAL LAW, 
constitutionality of federal employer's lia- 
bility act, 52, 56, 
Kansas-Colorado controversy over the wa- 
ters of the Arkansas River, 58, 199. 
the unwritten constitution, 65. 
right of employer to make employment con- 
ditional upon employee not joining labor 
organization, 76. 
juvenile court law in the state of Utah— 
constitutionality, 85. 
statutes making it a criminal offense to 
offer real property for sale without writ- 
ten authority of owner, 106. 
right of trial court to suspend clerk indict- 
ed for some criminal offense while in- 
dictment is pending, 125. 
jurisdiction of federal courts in cases of 
conspiracy against persons of African de- 
scent, 136. 
validity of act regulating game and fish, 
146. 


power of authorities of municipalities to 
proceed in a summary manner to de- 
prive offenders against ordinances of their 
liberty, 165. 

constitutionality of laws permitting the 
restraint of insane persons without trial 
by jury, 187. 

some observations on state laws and mu- 
nicipal ordinances in contravention of 
common right, interfering with individ- 
ual Iberty, and attempting to regulate 
personal association and employment, 209. 

the interference of executive in attempt- 
ing to obtain a favorable construction of 
the employer’s liability act, 314. 

it is competent for the legislature to im- 
pose penalties and attorney’s fees upon 
life insurance companies for defending a 
case, 325. 

shall subordinate courts declare 
tive acts unconstitutional, 335. 

equality of territory and population in di- 
viding a state into representative dis- 
tricts, 362. 

constitutionality of “truck acts.” “scrip 
laws” and “pluck-me-stores,” 387, 5. 

statutory regulation of the medium of pay- 
ment, 388, 

constitutional view of royal prerogatives as- 
sumed by the supreme judiciary of a 
state formerly belonging to the King, 404. 

power of judiciary to declare void improp- 
er exercise of legislative prerogative to 
district a state into its political subdi- 
visions, 425. 

is a license to sell intoxicating liquore un- 
constitutional, 493, 500. 

CONTRACTS, 

where a party left two photographs from 
which to print a portrait after painting 
one‘ and receiving pay therefor the artist 
cannot recover for a second one painted 


legisla- 





CONTRACTS—(Continued.) 
by him and delivered, though the second 
was retained by defendant, 27. 

party cannot elect to rescind a contract and 
at the same time retain part of the con- 
sideration, 36. 

is a covenant in a deed creating a monopoly 
in favor of one particular owner void 
for that reason, 97. 

reformation of contract in equity after de- 
nial of relief at law. 4. 

remedies for breach of condition subse- 
quent, 195. 

reasonable time in the performance of 
contracts, 245. 

promise to pay money under a void con- 
tract is not enforceable, 255. 

a contract in form entered into by parties 
under a mutual mistake of law is not 
enforceable, 256. 

sufficiency of bill charging the inducement 
to violations of contract, 282. 

something of interest in regard to contracts 
broken before time for full performance 
has arrived, 361. 

distinction between or ae ae » ete 
in tort and on contract, 393, 39 

validity of an agreement to Bang ‘less sal- 
ary by a public officer than that pro- 
vided by law, 466. 

can an action be maintained on a contract 
of carriage which was broken by the 
negligence of the carrier by merely a 
proof of the tort. 475. 

CONTRIBUTORY NEGLIGENCE, 

when a person is injured by a passing 
train at a crossing not public, where the 
railroad company should give warning, 
the fact that she contributed to the 
injury was not conclusive, 48. 

CONVEYANCES 

lease of a homestead is a conveyance and 

void unless husband and wife join, 386. 
CORPORATIONS, 

construction of statutes requiring foreign 
corporations to comply with local reg- 
ulations, 2 

abuse of the corporation charter, 49. 

though contracts made with foreign cor- 
porations are held to be void where they 
have not complied with statutory require- 
ments, yet such corporations may re- 
cover property parted with, 208. 

legal effect of ultra vires contracts, 313. 

liability of original corporation upon re- 
incorporation, 433. 1 

COURTS, 

jurisdiction of federal courts in cases of 

{ conspiracy against persons of African de- 
scent, 136. 

shall subordinate courts declare legisla- 
tive acts unconstitutional. 335. 

CRIMINAL LAW, 

—— a iustification for assault in Louis- 
ana, 

right of tr’'al court to suspend clerk in- 
dicted for some criminal offense while 
indictment is pending. 125. 

power of authorities of municipalities to 
proceed in a summary manner to de- 
prive offenders against ordinances of 
their liberty, 165. 

In what respect the conviction of prin- 
cipal affects the accessory, 372. 

position of abettor and accessory to a 

felony so far as concerns his individual 
liability, 376. ! 

— a for lynching in another coun- 

federal interference with state administra- 
tion of criminal law, 482 

CRIMINAL TRIAL, 

verdict of “receiving stolen goods” not re- 
sponsive to an indictment for that of- 
fense, 402. 

DAMAGES, 

damages for mental anguish where insult- 
ing language used need not be accom- 
panied by physical injury, 46. 

damages where telephone company wrong- 
fully cuts out a subscriber's telephone 
and refuses to reinstate it, 95. 

mental anguish doctrine in telegraph 
cases, 108. 
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DAMAGES—(Continued.) 

where the evidence discloses a proper case 
the award of punitive damages rests in 
the discretion of the jury, 127. 

damages for indignity to dead bodies, 275. 

damages where there was a personal injury 
and physician employed by party injured 
may not have used the requisite skill, 


442. 
DEAD BODIES, 
damages for indignity to dead bodies, 275. 
DEEDS, 

power of equity to require the execution of 
a deed of real estate and completion of 
a gift though there is no direct proof 
of an express promise to execute such 
deed, 290. 

a deed to a water company confirming a 
right of way ninety-nine feet wide for 
water pipes, with the right to set up 
and maintain telephone lines, does not 
confine water company to lines for ex- 
clusive use of water works plant. 335. 

DESCENT AND DISTRIBUTION, 

assessment of shares of stock under trans- 
fer tax act in a corporation organized 
under the laws of two states, 117. 

DIGEST OF CURRENT OPINIONS, : 

17, 38, 59, 78, 98, 119, 189, 160, 179, 200, 
222, 241, 258, 276, 292, 315, 338, 357, 378, 
396, 418, 436, 460, 477, 502. 

DIVORCE, 

a a emans for uniform divorce laws, 
199. 

discussion of draft for uniform law relat- 
ing to annulment of marriage and di- 
vorce, 229. 

verbatim copy of uniform divorce law— 
an act regulating annulment of marriage 
and divorce, 237. 

ELECTIONS, 

some remarks on the Tool case, 45 

the Tool case of Colorado—right of appel- 
late tribunal to assume charge of elec- 
tions by writ of injunction, 402. 

election frauds in Colorado, 402. 

power of judiciary to declare void 
proper exercise of legislative preroga- 
tive to district a state into its political 
subdivisions, 425 

EMINENT DOMAIN, 

. municipal corporation has no greater right 
than a natural person to divert surface 
waters in large quantities by ~~ 5 
channels except under the power of _ - 
nent domain, § 

aright of land owner to relief where a tel- 
ephone company built a line along the 
highway without obtaining his consent, 
where a delay was short of statute of 
limitations, 187. 

a deed to a water company confirming a 
right of way ninety-nine feet wide, for 
water pipes, with the right to set up 
and maintain telephone lines, does not 
confine water company to loss for ex- 
clusive use of water works plant, 335. 

ENGLISH JUDICATURE ACT, 

the English judicature act and the Amer- 

ican code, 105 
EQUITY, 

reformation of contract in equity ‘tebe de- 
nial of relief at law, 114. 

is it necessary that there be an allegation 
of fraud in a petition in equity to can- 
cel an agreement before a court of equity 
will proceed to grant relief, 197 

power of equity to require the execution 
of a deed of real estate and completion 
of a gift though there is no direct proof 
of an express promise to execute such 
deed, 290. 

the power and right of courts of equity to 
set aside judgments procured by fraud as 
applicable to titles vested under the Tor- 
rens system of land registration, 312. 

the doctrine of latent equities, 363. 

the decay of the principles of equity in 
the code states, 401. 

whether a supreme court has authority, 
within its equity jurisdiction. to assume 
oo of election by writ of injunction, 


im-: 





EVIDENCE, ; 
parol evidence to show warranty, 135. 
danger of circumstantial evidence, 137. 
EXECUTIVE, { 
the interference of executive in attempt- 
ing to obtain a favorable construction 
of the a" liability act, 314. 
FEDERAL COURT 
see COURTS. 
FIRE INSURANCE, 
the end of the most important fire insur- 
ance litigation ever heard in the national 
and state tribunals, 115. 
FISH, { 
see GAME AND FISH LAWS. 
FRAUD, 
the power and right of courts of equity 
to set aside judgments procured by 
fraud. as applicable to titles vested un- 
der the Torrens system of land registra- 
tion, 312. 
GAME AND FISH LAWS, 
= of act regulating game and fish, 


GAS, . F 
see OIL AND GAS. 
FTS, 


when parol gift of land will be sustained, 


286. 
HABEAS CORPUS, 
federal interference with state administra- 
tion of criminal law, 482. \ 
HIGHWAYS, 
do freight carrying interurban electric 
railways impose a servitude on streets, 


HOMESTEAD, 
lease of a homestead is a conveyance and 
void unless husband and wife join, 386. 
HUMOR OF THE LAW, 
16, 38, 78, 98, 118. 139, 160, 179, 200, 222, 
241, 258, 276, 292, 315, 338, 356, 378, 396, 
417, 436, 460, 477, 502. 
HUSBAND AND WIFE, 
lability of parent for alienating son’s af- 
fection toward his wife, 226. 
INJUNCTIONS. ‘ 
injunction to restrain *he_ collection of 
water by a municipality in an artificial 
channel and casting the same on the 
land of another in undue quantities, 72. 
sufficiency of bill charging the inducement 
to violations of contract, 282. 
the Tool case of Colorado—right of ap- 
pellate tribunal to assume charge of 
elections by writ of injunction, 402. 
INSANE PERSONS, 
constitutionadity of laws permitting the 
restraint of insane persons without trial 
by jury, 187. . 
: what is a proper and constitutional re- 
straint of the insane, 187. 
INSTRUCTIONS, 
see TRIAL AND PROCEDURE. 
INTOXICATING LIQUORS, 
is the furnishing of liquors to its mem- 
bers by a bona fide social club a sale, 
422, 482. f 
is a license to sell 
unconstitutional, 493, 
JUDGES, } 
meaning of maxim lex non exacte definit 
sed arbitrio boni viri permittit. 65, 263. 
the great importance of having more 
judges in some of our states and better 
compensation, 145. 
the great importance of the power of the 
President of the United States to appoint 
federal judges, 281. 
political consequences resulting from judi- 
cial interference in elections. 403. 
qualifications for the judiciary, 459. 
JURY, 
an ode to the jury, 458. 
JUVENILE COURTS, 
juvenile court law in the state of Utah 
—constitutionality, 85. 
administration of a juvenile court, 225, 290. 
LABOR UNIONS, | 
right of employer to make employment 
conditional upon employee not joining 
labor organization, 76 
liability of Jabor union for procuring dis- 
charge of non-union workman, 107. 


intoxicating liquors 
0. 
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LANDLORD AND TENANT, 
is a public carrier, given power by statute 
to lease its franchises, exempted from 
liability for injuries resulting from the 
negligence of the lessee company, 205. 
LAW AND LAWYERS, 
Colorado jurisprudence, 45. 
annual meeting of the American Bar As- 
sociation, 1907, 118. 
Christianity and the law. 247. 
an attorney to attorneys at law, 257. 
Delmas versus Jerome, 274. 
a Spanish object lesson in code making, 


336. 
the breakdown of Aanertaan justice, 465. 
annual meeting of the [Illinois Bar Asso- 
ciation, 501. 
LAW BOOKS, 
Miscellaneous. 
Hobs’ Advisory Session, 220. 
eer Lawyer’s Trial Docket, 
7 


Reviews of Digests. 
American Digest, 1906 A., 118. 
Reyiews of Encyclopedias, 
Encyclopedia of Law and Procedure, 
Vol. 23, 98. 
ome of Law and ‘Procedure, 7 
Reviews of Reports. 
oo State Reports, Vols. 107 to 110, 
5 : 


American State Reports, Vol. 111, 287. 

American State Reports, Vol. 112, 460. 
Reviews of Statutes, 

Supplement to Snyder‘s Interstate Com- 


merce Act and Federal Anti-Trust 


15. 
Missouri Annotated Statutes, 1906, 396. 
Reviews of Tert Books, 
Joyce’s Law of Nuisances. 15. 
Beale & Wyman’'s Railroad Rate Rege- 


lation. 16. 
Jones on Telegraph and Telephone Com- 
panies, , 


Gregory's Forms of Common Law Dec- 
larations, 138. 
Dos Passos on the American flaw, 178. 
Hamilton on Special Assessments. 200. 
MecQuillin’s Missouri Practice. 220. 
Smith on the Law of Fraud, 240. 
Wharton on Homicide, 257. 
Remsen on Wills, 291. 
Hamlin’s Act to Regulate Commerce, 338. 
Sherwood’s Commentaries on Criminal 
Law. 356. 
Loveland on Bankruptcy, 377. 
Maupin’s Marketable Title to Real Es- 
tate, 476. 
Bishov on Contracts, 501. 
Collier on Bankruptcy, 6th edition. 502. 
LICENSE, 
liabilitv for injury to licensees, 96. 
LIFE INSURAN 
an interesting life insurance case. 325. 
it is competent for the lezislature to im- 
pose penalties and attorney's fees upon 
life insurance companies for defending a 
case, 325. 
LIMITATIONS, 
statute of limitations between trustee and 
cestui que trust in recent cases, 326. 
LITERARY PROPERTY, 
ownership in a plan, 15. 
LYNCHING, 
indictment for lynching in another county, 
377. 
the integritv of the unwritten law, 395. 
MALICIOUS MISCHIEF 
what constitutes. 299. 
MASTER AND SERVANT. 
constitutionality of federal employer’s lia- 
bility act. 52, 56. 269. 
pleading knowledge of defective appli- 
ances. 4 
right of employer to make employment 
conditional upon employee not joining 
labor organization. 76. 
liahtlitv of I*bor union for procuring dis- 
charge of non-union workman, 107. 
ratiorsle of the exemption of charitable 
institutions f-om liability for negligence 
of agents, 218. 





MS, 

construction of maxim in praesentia majoris 
cessat potentia minoris, 

construction of maxim cujus est instituere 
ejus est abrogare, 322. 

construction of maxim omnia praesumun- 
tur contra spoliatorem, 362. 

David Dudley Field’s regard for the max- 
ims, 401. 

construction of maxim (ffrustra _ probatur 
quod probatum non relevat, 9. 

construction of maxim de non apparenti- 
oa et non existentibus eadem est ratio, 

construction of maxim that the allegata 
and probata must correspond, 129, 85. 

construction of maxim expressio unius est 
exclusio alterius, 129. 

maxims as datum posts. 130. 

construction of maxim lex non exacte de- 
finite sed arbitrio boni viri permittit. 

the ambulatory rule—as viewed from the 
maxim verba fortius accipiuntur contra 
proferentem, 167. 

nunc pro tune orders resting upon the 
maxim actus curiae neminem gravabit. 


salus populi suprema lex, 481. 


MONOPOLIES, 


is a covenant in a deed creating a monopolv 
in favor of one particular owner void 
for that reason, 97. 

the prevention of trusts and monopolies, 147. 


MUNICIPAL CORPORATION 


municipal corporation has no greater right 
than a natural person to divert surface 
waters in large quantities by artificial 
channels except under the power of emi- 
nent domain, 4 

liability for obstructions placed on side- 
walks, 86. 

power of authorities of municipalities to 
proceed in a summary manner to de- 
prive offenders against ordinances of 
their liberty, 165. 

some observations on state laws and muni- 
cipal ordinances in contravention of com- 
mon right. interfering with individual 
liberty, and attempting to regulate per- 
sonal association and employment, 209. 

do freight carrying interurban electric 
reywere impose a servitude on streets, 


NATURAL GAS, 


see OIL AND GAS. 


NEGLIGENCE, 


pleading knowledge of defective appliartces, 


66. 

liabilitv for injury to licensees, 96. 

even though one could see an approaching 
car. if in the exercise of common pru- 
dence he may reasonably think there is 
time to cross safely, he is not charge- 
able with negligence, 166. 

liability for negligence in falling awn- 
ings, 174. 

doctrine of res ipsa loquitur as applied 
to fa'ling awnings, 

is a public carrier. given power by statute 
to lease its franchises, exempted from 
Mability for injuries resulting from the 
negligence of the lessee company, 205. 

liability of charitable corporation for neg- 
ligence, 214. 

rationale of the exemption of charitable in- 
stitutions from lHability for negligence 
of agents, 

HMabilitv of water company to citizen for 
loss by fire because of insufficient water 
supply, 238. ‘a 

the doctrine of scienter, its exceptions and 
reasons for its existence, 274. 

telephone wires left in house after termi- 
nation of contract when conducting light- 
ning into the house causing damage. will 
raise a question of negligence. 298. 

uninsulated wire left in street where child- 
ren likely to climb. negligence. 322. 

assumption of risk and contributory nee- 
ligence as defenses to actions under the 
federal automatic counvler law, 345. 417. 

doctrine of contributory neglirence as ap- 
plied to persons sui juris, 347. 
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NEWSPAPERS, 
shall newspapers be entitled to passes in 
exchange for advertising, 77. 
OFFICERS, 
validity of an agreement to take less sal- 
ary by a public officer than that pro- 
vided by law, 466. 
OIL AND GAS, ° 
some observations on the duration of oil 
and natural gas leases, 89. 
OWNERSHIP, 
ownership in a plan, 15. 
PARENT AND CHILD, 
right of a parent to proceeds of services 
of minor child, 412. 
under what circumstances a father implied- 
ly waives his right to his child’s earn- 
ings, 416. 
PARTNERSHIP, 
right of retiring partner where not re- 
stricted from engaging in business in 
same place, 
when a party sold his interest in the good 
will of a business to his partners he is 
not thereby precluded from engaging in 
the same kind of a business in the same 
town in competition with the old firm, 
14. 4 


creditor of partnership has no lien upon 
partnership assets, 435 
PATENTS, 
the celebrated suit of the Underwood Type- 
{ writer Company against the typewriter 
trust, for alleged infringements of pat- 
ents, 
PLEADING, 
can a plaintiff set up one cause of action 
in his petition and recover upon another 
without amending his petition, 156. 
two recent cases discussing the doctrine 
that the allegata and probata must corre- 
spond, 185. 
a Spanish object lesson in code making, 336. 
the dec of the principles of equity in 
the code states, 401. 
the effect of a variance. 472. 
can an action be maintained on a contract 
of carriage which was broken by the 
negligence of,the carrier by merely a 
proof of the tort, 475. 
PLEADING AND PRACTICE, 
pleading knowledge of defective appliances. 


66. 

the English judicature act and the Amer- 
ican code, 5. 

the ambulatory rule—as viewed from the 
maxim verba fortius accipiuntur contra 
proferentem, 167. 

is it necessary that there be an al'egation 
of fraud in a petition in equity to cancel 
an agreement before a court of equity will 
proceed to grant relief, 197. 

a complaint which lacks necessary alle- 
gations is not cured by reply containing 
such allegations, 387. 

distinction between allegations sounding in 
tort and on contract, 393. 3 

bills of review as comprehended by a code, 
441. 


PRINCIPAL AND ACCESSORY, 
position of abettor and acessory to a fel- 
ony so far,as concerns his individual lia- 
bility, 376. 
PRINCIPAL AND AGENT, 
statutes making it a criminal offense to 
offer real property for sale without writ- 
ten authoritv of owner. 106. 
rationale of the exemntion of charitable 
institutions to liability for negligence 
of agents, 218 
PRINCIPAL AND SURETY, 
discharge of surety becavse of failure of 
obligee to notify surety of nrrincipal’s 
previous improper conduct, 426. 


RAILROADS, 
contract limiting liability of railroad com- 
pany to the value of a shipment given 
by shipper to obtain concession in rates, 
2. 


the courts and the railroad transportation 
problem, 467. 





REAL ESTATE AGENTS, 
statutes making it a criminal offense to 
offer real property for sale without writ- 
ten authority of owner, 106. 
REAL PROPERTY, 
when parol gift of land will be sustained, 


286. 
~—- in respect of a possessory title to 
nd resumed by the _—- 5. 

RECELVING STOLEN GOOD 


verdict of “receiving ~e goods” not re- 

sponsive to an indictment for that of- 
fense, 402. 
REFERENDUM, 


— and improper uses of the referendum, 
4 


REMOVAL OF CAUSES, 
removal where there has been a fraudu- 
lent joinder of defendants, 5 
whether or not a controversy is separable 
within the meaning of the removal act 
is to be determined by the intent of the 
state legislature with respect to the form 
of procedure, 
do the laws of Congress intend to author- 
ize a non-resident defendant to remove 
his case to the federal court when that 
cause in its nature is capable of sepa- 
rate consideration and adjudication, 355. | 
SALES, 
right of purchaser where there is a breach 
of warranty, 5 
a sale evidenced by a complete written in- 
strument may not be changed by parol 
evidence in an action at law where there 
is no ambiguity, 136. 
STREET RAILROADS. 
is a public carrier, given power by statute 
to lease its franchises, exempted from 
liability for injuries resulting from the 
negligence of the lessee company, 205. 
do freight carrying interurban electric rail- 
wavs impose a servitude on streets, 283. 
TAXATION, 
assessment of shares of stock under trans- 
fer tax act in a corporation organized 
under the !aws of two states, 117. 
right of legislature to tax one county and 
not another for the enforcement of a 
general law, 346. 
TELEGRAPHS AND TELEPHONES, 
duty of telephone company to furnish ser- 
vice, 93. 
damages where telephone company wrong- 
fully cuts out a subscriber's telephone 
and refuses to reinstate it. 
mental anguish doctrine in telegraph cases, 


108. 

right of land owner to relief where a 
telephone company built a line along the 
highway without obtaining his consent, 
where delay was short of statute of lim- 
itations, 187. 

telephone wires left in house after termi- 
nation of contract when conducting light- 
ning into the house, causing damage. will 
raise a question of negligence, 298. 

uninsulated wire left in street where child- 
ren likely to climb, negligence, 322. 

assignment of right of way of telephone 
company, 330. 

a deed to a water company confirming a 
right of way ninety-nine feet wide for 
water pipes, with the right to set up 
and maintain telephone lines. does not 
confine water company to lines for ex- 
clusive use of water works plant, 335. 

TITLE, 

claim in respect of a possessory title to 

land resumed by the Crown, 
TITLE REGISTRATION. 

Torrens System of title registration—set- 
ting aside registration obtained by 
fraud, 306. 

the power and right of courts of equity 
to set aside judgments procured by 
fraud, as applicable to titles vested un- 
der the Torrens system of land regis- 
tration, 312. 

TOOL CASE, 

some remarks on the Tool case, 45. 

the Tool case of Colorado—right of appel- 
late tribunal to assume charge of eec- 
tions by writ of injunction, 402. 
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TORRENS SYSTEM, 
see TITLE REGISTRATION. 


RTS, 

liability of labor union for procuring dis- 
charge of non-union workman, 107. 

several lHability where each of two par- 
ties acting independently appropriate to 
his use a part of plaintiff’s pasture, 323. 

distinction between allegations sounding 
in tort and on contract, 393, 394. 

can an action be maintained on a contract 
of carriage which was broken by the 
negligence of the carrier, by merely a 
proof of the tort, 475. 

TRESPASS, ! 

several liability where each of two parties 
acting independently appropriate to his 
own use a part of plaintiff’s pasture, 323. 

TRIAL AND PROCEDURE. 

who is to blame for the law’s delays, 38. 

the English judicature act and the Amer- 
ican code, 105. 

right of trial court to suspend clerk in- 
dicted for some criminal offense while 
indictment is pending. 125. 

theory of the case—the ambulatory rule, 
128 


error in permitting irrelevant questions to 
be put on cross-examination, 178. 

may court instruct jury to disregard en- 
tire testimony of witness who has tes- 
tified falsely in any particular, 246. 

the power of appellate courts to cut down 
excessive verdicts, 

procedure a science not a local matter. 297. 

right of tria! judge to comment on the 
evidence, 347. 

nune pro tune orders resting upon the 
maxim actus curiae neminem gravavit, 
385. 

direction of verdict on testimony of un- 
contradicted witness, 386. ° 

power of a court to compel a plaintiff 
im a suit to submit to a physical exami- 
nation, 428. 

UNWRITTEN LAW, 
the integrity of the snbatiien law. 395. 


| VENDOR AND PURCHASER, 

| when there may be a waiver because of 
default of payment at the time specified, 
| 
| 


power of equity to require the execution 
of a deed of real estate and completion 
of a gift though there is no direct proof 
of an express promise to execute such 
deed, 290. 
VERDICTS, 
the power of appellate courts to cut down 
excessive verdicts, 267. 
WAKE, 
expenses of wake as a charge against de- 
cedent’s estate, 459. 
WARRANTY, 
| right of purchaser where there is a breach 
| of warranty, 34, 
} parol evidence to show warranty, 135. 


WATERS AND WATER COURSE 
Kansas-Colorado controversy _ the wa- 
ters of the Arkansas. River, 58, 199. 
what constitutes a water course is a ques- 
tion for the jury, 154. 
liability of water company to citizen for 
loss by fire because uf insufficient water 
supply, 238. 
WILLS, 
the doctrine of advancement to an heir 
| applies only in case of intestacy and not 
to a will, 126. 
WITNESSES, 
privilege of silence and immunity statutes, 


privileged communications between attor- 
ney and client, 

error in permitting irrelevant questions 
to be put on cross-examination, 178. 

may court instruct jury to disregard en- 
tire testimony of witness who has tes- 
tified falsely in any particular, 246. 

direction of verdict on testimony of un- 
contradicted witness, 386. 

power of a court to compel a plaintiff in 
a suit to submit to a physical examina- 
tion, 428. ej 

WORK AND LABOR. 
see LABOR UNIONS. 
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TO ALL THE “DIGESTS OF CURRENT OPINIONS” IN VOL. 64. 





This subject-index contains a reference under its appropriate head to every digest of current opin- 


ions which has appeared in the volume. 
digest may be found. 


The references, of course, are to the pages upon which the 
There are no cross-references, but each digest is indexed herein under that 
head, for!which it would most naturally occur to a searcher to look. 


It will be understood that the 


page to which reference, by number, is made, may contain more than one case on the subject undeT 
examination, and therefore the entire page in each instance will necessarily have to be scanned in 


order to make effective and thorough search. 


Abatement and Revival—action on bond. 503; 
ejectment. 59; objection to jurisdiction, 78; 
pendency of other action, 98-292; privilege 
from service, 160. 

Abduction—indictment, 139; parent’s consent. 
339. 

Absentees—alimony, 98. 

Abstracts of Title—action against abstractors, 


418. 

Accident Insurance—employer's liability, 201; 
estoppel to deny corporate powers, 292; fidel- 
ity bond, 39; fidelity insurance, 397; matters 
of defense, 477; rheumatism under health 
policy, 503; total disability, 418. 

Accord and Satisfaction—burden of proof, 241; 
pest payment, 357; payment, 17; pleading, 
292. 


Account—fraud, 179. 

Account, Action on—nature of account, 179. 

Account States—conclusiveness, 59. 

Acknowledgement—authority to take, 378; con- 
veyance of homestead, 258; deeds offered in 
evidence, 39; sufficiency, 139-201. 

Action—commencement, 179; estoppel. 418; pol- 
lution of stream, 292; premature commence- 
ment, 201; right to begin, 241; sale or mort- 
gage, 378; splitting cause of action, 39; to 
restrain taking photograph of accused, 418; 
trover and conversion, 119-241. 

Admiralty—amendment of answer, 397; effect of 
appearance in suit in rem, 436; findings of 
commissioners, 78. 

Adoption—consent of parents. 119; consider- 
ation, 222; custody of child, 39; evidence, 
503; identity of parties, 460; pregnancy, 
460. 


Adverse Posession—beds and banks of nav- 
igable stream, 179; burden of proof, 78-241; 
computation of time, 139; color of title, 179- 
339: constructive possession, 98-339; effect 
on payment of tax, 119; elements of proof, 
222; evidence, 78; occupancy, 378; operation 
as against public, 39; partition, 98; pre- 
sumption of good faith, 59; railroad right 
of way, 339; sale by one co-tenant, 17; stat- 
ute of limitation, 139; tacking. 222; use of 
public land by county, 17; what constitutes, 


Agriculture—thresher’s lien, 17. 

Aliens—Chinese, 179; Chinese resident mer- 
chants. 436: denortation nroceedings, 320- 
239; right to inherit land, 258. 

Amicus Curiae—contentions, 292. 





Animals—dogs under common law rule, 460; 
health regulations, 241; half interest in 
colt, 98; injuries from animals running at 
large, 316; injury to pedestrian, 503; in- 
spection laws, 119; knowledge of vicious- 
ness, 418; running at large, 160; sheep 
killed by dogs, 140; stock laws, 258; tres- 
pass, 78. 

Appeal and Error—action for services, 201; ab- 
sence of statement of facts, 140; alias sum- 
mons, 436; amendment of bill, 503; appli- 
cation for rehearing, 436; appealable judg- 

' ment, 477; assignment of error, 59, 241-277- 
397-460; award of damages by _gounty com- 
missioner, 119; bill of exceptions, 59-98; 
bond on appeal, 436; case made, 17; cer- 
tiorari, 436; clerical error, 78; conformity 
to rules of court, 503; consolidation of 
causes, 460; cross assignment of error, 
179; custody of child, 140; damages, 292; 
decree in equity, 258; denial of change of 
venue, 436; denial of continuance, 179; de- 
nial of petition to intervene, 78; directed 
verdict, ‘180-357-418; directing judgmant, 
292; discharge of attorney, 241; discretion 
of trial court, 99-418-436; discretion in 
granting new trial, 17; dismissal, 78-339; 
disposition of cause, 460; election contest, 
99; evidence, 180-316; evidence offered after 
close of case, 59; excessive damages, 258; 
exceptions to ayditor’s report, 258; exclu- 
sion of evidence, 59; failure to instruct, 436; 
failure to note exceptions, 17; failure to 
show error, 119; failure to take exceptions, 
277; filing schedule, 418; findings of chan- 
cellor, 378; findings of fact, 393; finding of 
referee, 39; findings of trial court, 379; fix- 
ing amount of bond, 59; harmless error, 
99-160-339-418; ‘harmless exclusion of evi- 
dence, 292; implied contract, 201; invited 
error, 39; judgment at law, 418; judgment 
to tax costs, 503; jurisdictional amount, 201; 
jurisdiction of lower court, 316; law of the 
case. 39; modification of judgment, 397; 
mortgage, 316; motion for new trial, 17; 
motion for rehearing, 201; new trial, 437; 
objection not raised below, 160, 417; ob- 
jections to instruction. 140; order award- 
ing new trial, 79; orders entered after final 
decree, 277: order granting new trial, 277; 
orders reviewable, 39; parties, 357; plead- 
ing, 316; parties entitled to alleged error, 
119-397: parties injured by decision, 39; pe- 
tition for distribution of estate, 397; pre- 
judice, 379; presumptions, 241; questions not 
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raised below, 339; questions reviewable, 397; 
record, 180; remand, 258, 379; reversal, 418; 
review, 119-241-418; rights of individual 
creditors in bankrupt firm, 437; rulings and 
pleadings, 357; ruling on evidence, 357; spe- 
cial appearance, 339; specification of error, 
418; statement on appeal, 437; statute of 
limitations, 378; sufficiency of evidence, 
418; suspensive appeal, 99; transcript, 79; 
unsupporting evidence, 460; unwarranted 
delay, 437; waiver of appeal, 460; waiver of 
error on original hearing, 39° waiver of 
failure to give notice, 160; weight of evi- 
dence, 461; who may appeal, 59; winding 
up of defunct corporation, 17. 
Appearance—for purpose of removing cause, 
437; jurisdiction acquired, 79; plea to juris- 
diction, 39; special appearance, 461; waiver, 
277; waiver of question of service, 59. 
Arbitration and Award—common-law award, 
40; conformity to submission, 379;; enforce- 
ment, 201. 
Arrest—authority of private person without 
warrant, 39; authority without warrant, 
! 119; by private person without warrant, 
39; necessity of warrant, 461; photograph- 
ing accused, 418; suspicious actions, 140. 
eos: Winsanmmenteen 99; ownership of property, 
1 


Assault and Battery—circumstantial evidence, 
39; defense of property, 339; evidence as to 
character, 241; prosecution for aggravated 
assault, 277; provocation, 379. 

Assignments—action by assignee, 339; check on 
bank as assignment of funds, 339; equitable 
assignees, 277; notice, 418; notice to as- 
signee, 241; pre-existing debt a consider- 
ation, 277; rights of assignee, 503; satisfied 
claims, 79. 

Assignments for Benefit of Creditors—action to 
compel accounting, 79; action to set aside 
settlement, 437; debts secured, 259; divi- 
dends on claim, 160; estoppel, 17; execution 
in sister state, 461; grounds for action, 79; 
release of claims, 379. 

Assumpsit, Action of—pleading, 258. 

Attachment—duration of lien, 17; ejectment. 
17; Men on crops, 18; negligence of officer, 
418; property subject. 18, 292; rights of 
jattaching creditors. 437. 

Attorney and Client—appearance of attorney 
pending appeal from conviction, 201; dis- 
barment proceedings, 316; employment, 140; 
mutuality of claims, 292; property of client. 
461; right to compensation, 437; service of 
partner of law firm, 18; termination of ser- 
vice. 79. 

Auctions and Auctioneers—liability of purchas- 
ers, P 

Bail—appearance bond, 461; authority to take, 
79; criminal prosecution, 99; habeas corpus, 
839; larceny, 461; right to admission to 
bail, 241; scire facias, 180. 

Bailment—gratuitous bailee, 461; identity of 
funds, 180; nontransferable mileage book, 
418; sale, 201; termination of liability, 201; 
title, 140. 

Bankruptcy—accounts of receivers, 379; action 
by trustee to recover money of bankrupt, 
201; appeal, 437; amendment of petition, 
201; amendment of schedules, 160; appoint- 
(ment of receiver, 59; attachment, 461; au- 
thority to administer oath, 339; bills and 
notes, 293; bonds, 99; claim against third 
party, 120; claim by secured creditor, 79; 
collusion, 160; collateral attack on sale by 
trustee, 39; concealment of assets, 339; con- 
tingent liability, 339; creditor’s suit, 60; 
debts discharged, 292; debts released by 
discharge, 79; discharge, 60-140-379-397; dis- 
solution of attachment, 79; duty to recover 
to surrender property to trustee, 201; effect 
of discharge on mortgage, 241; effect on 
landlord’s lien, 419; election of trustee, 99; 
embezzlement, 339; estoppel to assert equit- 
able title, 360; exemptions, 419; federal 
courts, 316; fraudulent transfers, 397; 
fraudulent transfer of property, 339; home- 
stead, 419; individual partner, 461; injunc- 
tion to prevent disposing of property, 99; 
insolvency, 277; involuntary petition, 419; 
involuntary proceedings. 60; judgment liens, 
99; jurisdiction 79-160; jurisdiction of 
bankruptcy court, 79; landlord and tenant, 





339; liens, 201; liens obtained through legal 
proceedings, 99; new promise to pay note, 
120; notice to creditors, 160; objections to 
discharge, 360; ownership of property, 160; 
partnership, 339; payment of money to trus- 
tee, 201; petition, 18-339; petition to review 
order of referee, 339;' preferences, 39-60- 
160-180-258-339-437; property of bankrupts, 
277; priority of claims, 339; promise to pay 
debt, 241; property in possession of adverse 
claimant, 99; property vesting in trustee, 
99; provable debts, 79; reconsideration of 
claims, 79; redelivery of shipping receipts 
to seller, 160; reopening estate, 60; right 
of bankrupt to litigate claim, 258; right 
to discharge, 89; secured claims, 60; secured 
debt, 419; settlement of claims, 18; submis- 
sion of issues to jury, 419; surrenders of 
(preference, 379; termination of liability, 
201; trusts, 293; validity of lien, 339; wrong- 
ful acceptance of deposits, 241. 

Banks and Banking—action on certified. 316; 
banker’s lien, 346; collection, 340; effect 
of notice, 99; excessive loans, 316; expira- 
tion of charter as affecting stockholder’s 
liability, 39; insolvency, 99; liability for 
wrongful acts of cashier, 18; liability of 
directors, 357; liability of stockholder, 39; 
Hability on draft, 18; life policy, 357; lim- 
itation, 99; local customs, 316; misapplica- 
tion, 340; misapplication of funds, 340; pass 
book as evidence of title to deposit, 419; 
payment of forged check, 340; penalties, 
160; preferential transfers, 18; ratification 
of contract, 379; right to rely on indorse- 
ment, 357; rules of savings banks, 18; stock- 
holders, 80; stockholder’s liability. 60. °* 

Bastards—mother’ s right to custody, 397; nature 
of proceedings, 39; fight to custody, 140. 

Benefit Societies—authority of subordinate 
lodge. 160; beneficiaries, 29; change of in- 
sured’s occupation, 180; compliance with 
regulations, 120; conditions of member- 
ship, 316; consideration, 120; coroner’s ver- 
dict. 397; effect of nonpayment of assess- 
ment, 140-461; expulsion of member, 99; 
failure to pay dues, 357; increased assess- 
ments. 18; modification of fundamental 
laws, 79; reinstatement of suspended mem- 
ber, 180; vested interest of beneficiary, 379; 
who may be beneficiaries. 222; withdrawal 
of state council, 25 


Bigamy—elements of the offense, 241; prose- 
cution therefor in territories, 437. : 
Bills and Notes—acceptance. 222; acceptance, 


461; alterations, 293; amendment, 293; ano- 
malous indorsement, 340; attorney's fees, 
180; bona fide holder, 60; burden of show- 
ing bona fides. 419; chattel mortgage. 461; 
consideration, 140; corporations, 18; estop- 
pel, 477; execution and acceptance, 222; 
forged notes, 180; fraud, 79: indorsee. 316: 
indorsement in blank, 180; MNability of 
‘ indorser. 180. 316; limitations, 241; marshall- 
ing assets. 120: negotiability, 39; note exe- 
cuted by married woman, 18; note payable 
to maker, 437; obligation of indorsee, 503; 
payment, 180, 379; payments to indorsers, 
39; pleading. 99; reasonable fee for col- 
lection of note, 461; recovery of overpay- 
ment, 461; transfer of note. 419; waiver 
of demand. 293; who are indorsers in due 
course, 357; wrongful protest of bank 
cashier, 40. 
Bonds—pleading in an action on administrator's 
bond, 293. 
Boundaries—adjoininge owners of iand, 461; 
ascertainment. 259: conflicting. 241: con- 
flicting calls. 340; description. 166, 357; dis- 


appearance of monuments. 180; government 
monument. 18; location of parties, 316: mon- 
ument and field notes. 293. 


Breach of Marriage Promise—evidence. 40; va- 
lidity of promise. 242. 

Bridges—liability of towns, 180. 

Brokers-—commissions, 79, 357-379-477; compen- 
sation, 180: contract. 419; fraud of prin- 
cipal, 461; imn'ied contract. 149: mututality 
of contract, 79: personal liability. 222; re- 
vocation of power to sell, 160; right to com- 
mission. 292: termination of authority, 40. 

Building and Loan Associations—foreign cor- 
poration. 60; insolvency, 357; maturity of 
shares, 18. 
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Burglary—elements of offense, 259; school dor- 
mitory, 503; instruction, 180; railroad cars, 
277 


Canals—injuries from flowage, 259. 
Cancellation of Instruments—conditions prece- 
dent, 419; deeds, 140-259; fraud, 242; 
grounds, 140; joift conveyances, 379; land 
contract, 243; lease, 40; mental capacity, 
140; pleading and proof, 222; voluntary 
deed to wife, 259; worthless checks, ¢77. 
Carriers—acceptance of rebate, 160; action for 
loss of goods, 222; application for cars, 40; 
are mail cl erpkaessnsm90x534 hrd rdluu 
are mail clerks passengers, 60; assumed 
risk of passenger on freight train, 397; au- 
thority of conductor to employ help, 340; 
baggage, 120; care as to intoxicated pas- 
senger, 379; care required of stage coach 
driver, 419; change of rates, 379; common 
law Hability, 180; connecting carriers, 40; 
comtractt of phipment, 357; contributory 
negligence, 180-242; conversion, 379: dam- 
ages to shipment of cattle, 40; defective 
condition of waiting place, 140; delay in 
delivering freight, 120; delay in shipment 
of live stock, 40; delay in transportation, 
18; delivery of freight shipment, 60; dis- 
crimination in serving public, 60; duty to 
furnish cars, 477; ejection of passenger, 99- 
120-180-222-419; estoppel, 259; exemption 
from liability for injury by robbers, 222; 
failure of sleeping car company to transport 
passenger, 18; failure to furnish cars. 18; 
injunction to restrain ticket scalping, 99; 
injury to baggage of a passenger with 
pass. 419; injuries to passengers, 18-40-80- 
100-201-293+316; injury to shipment, 120- 
293-357; injury to shippers of stock, 461; 
interstate commerce, 437; jostling of por- 
ter causing death of passenger, 120; kill- 
ing animal on track, 379; liability of ini- 
tial carrier, 259; limitation of Mability, 
259-357-503; loss of goods, 259; mistake in 
transfer, 40; necessity for prompt delivery, 
461; negligent injury to passenger, 60; no- 
tice of claim for damages, 397; ordinary 
care, 277; passengers, 316; presumption of 
negligence, 461; proprietors of hacks, 18; 
protection of passengers, 60; records as 
best and secondary evidence, 277; refusal 
to accept shipment. 18-222; rights of pur- 
chaser of consignment of fruit, 437; sale 
of rejected freight, 277; shipment of live 
stock, 40; specific cause of death, 277; stat- 
utory regulation of sale of tickets, 259; ter- 
mination of relation of passenger, 160; 
tickets, 80; time of transportation, 477; 
warehouseman, 140; who are passengers, 18. 
Certiorari—appeal from justice court, 419; dis- 
cretion to grant, 357; persons entitled to 
writ, 40; review of final judgment, 60. 
Champerty and Maintenance—contingent fees, 
358; contract to conduct litigation, 180. 
Charities—change of conditions, 120; construc- 
tion as to particular words, 120; cy-pres 
doctrine, 120; designation of beneficiary, 80; 
iiability for negligence, 477; liability of 
trustees, 358; torts of agents of trustees, 


Chattel Mortgages-—consideration, 100; descrip- 
tion of property, 379; equitable mortgage, 
293; foreclosure, 277-437; future advances, 
140; imperfect description, 40; liens, 120; 
possession, 120-316; rights of creditors, 259; 
selling mortgaged property, 340; title of 
mortgagor, 140; validity, 100-340. 

Commerce—hawkers and peddlers, 161; inspec- 
tion of hides, 397; interstate commerce, 
379; intoxicating liquors, 419; license laws, 
419; local of interstate shipment, 120; run- 
ning freight trains on Sunday, 419; state 
law, 18; state regulation, 180; transpor- 
tation of game, lo 

Compromise and _ Settlement—evidence, 293; 
items included, 140; validity, 40. 

Confusion of goods—attachment, 242. 

Conspiracy—attempt to suborn witness, 60; boy- 
cotts, 80; criminal prosecution, 340; indict- 
menty 100-316; sympathetic strikes, 293; 
what constitutes, 161. 

Constitutional Law—act requiring water clos- 
ets at station, 477: application of sixth 
amendment, 80; assessments for street im- 





provements, 259; attorney’s fees, 60; attor- 
ney’s liens, 358; construction, 293-503; con- 
struction of statute, 18; delegation of leg- 
islative power, 259, 340; delivery of cars, 
437; departments of government, 440; dip- 
somaniac act, 18; discrimination against 
patented articles, 161; discrimimation by 
reason of race, 120; due process of law, 
222-293-316-397-437-461; election, 180; em- 
ployer’s liability act, 419; ex post fact 
law. 461; extending official tenure, 397; fail- 
ure to place negro on jury commission, 261; 
fellow servant rule, 397; grant of charter 
tto corporation, 277; homestead, 100; im- 
pairing contract obligations, 19-60-161-419- 
437; insane person, 461; interference with 
executive, 80; intoxicating liquors, 161; ju- 
dicial determination, 120; legislative con- 
struction, 120; legislative powers, 316-419; 
license tax, 379; life insurance, 223; munici- 
pal corporations, 18; notice of distribution 
of decedent‘s estate, 201; obligation of con- 
tracts, 100-181-223; persons entitled to raise 
question, 100; poljce power, 40-277-293-380; 
powers of constitutional convention, 380, 
privilege and immunities, 380; property 
rights, 60; regulating sale of railroad tick- 
ets, 259; regulation of gas charges, 293; ret- 
rospective statutes, 340; revival of judg- 
ment, 437; revocation of physician's license, 
358; right of bona fide purchaser, 380; right 
to transfer and inherit property, 259; sale 
in bulk act, 316; schools for white and 
colored children, 19; slaughterhouse reg- 
ulations, 461; state lands, 181; statute reg- 
ulating admission of attorney to practice, 
419; statutory provisions, 181, 316; stock 
laws, 398; Sunday law at barber shgps, 60; 
tax exemption of annexed territory, 40; 
tax sale of property, 60; unjust descrimi- 
nation, 340; vested rights, 140; waiver of 
provisions, 477. ‘ 
Contempt—committment, 380; punishment, 140. 
Contracts—action for breach, 242; arbitration 
clause, 100; assignment of life policy. 477; 
burden of proof, 60; by-laws. 340; carriers, 
419; consideration, 141-340-398-461; con- 
struction, 242-317; damages for _ breach, 


420; duress, 141; employment to. tes- 
tify, 80; eqgitable mortgage, 80; extra 
compensatton; 358; inabjlity to perform, 


1%: iniunetion 61° joint and several, 19; 
limitation of liability to ticket, 80; making 
/ performance impossible, 161; mutuality, 40; 
nominal consideration, 141; offer and ac- 
ceptance, 61; partial performance, 40; per- 
formance of condition, 100; police power, 
40; renunciation, 120; rescission, 293-503; 
restraint of trade. 40-100; sale of articles 
made by secret process, 161; substantial 
performance, 80; sufficiency of performance, 
358; support, 317; support of parent, 317; 
tender of performance, 380; termination, 
202-437: time as the essence, .202; validity 
of object. 293. . 
Contribution—joint debtors, 317. 
Copyrights—extent of rights acquired, 437; in- 
fringement, 340-341; musical compositions, 
420; right of publisher, 61. 
Coroners—jurisdiction to hold inquest. 259. 
Corporations—action by creditors on unpaid 
stock, 223; action by stockholder, 120; ac- 
tion to enforce stockholder’s liability, 277; 
appointment of receiver pendente lite. 19; 
assignment of property. 100; authority of 
manager to offer reward, 202; authority of 
managing director, 80; Canadian winding 
up act, 293: compliance with state laws, 
61; consolfdation, 80; constitutional law, 
161; contracts, 80-161-181; contracts before 
incorporation, 12Q; corporate existence, 61; 
creditors, 100; distribution of assets, 100; 
election of directors. 503; embezzlement by 
corporate officefs, 358; equity jurisdiction, 
100; estoppel of stockholders to deny cor- 
porate existence, 19; expiration of charter 
period, 19; fellow servant act, 120; foreign 
‘corporations, 477; forfeiture of franchise, 
358; franchises. 503; fraudulent acts of offi- 
eer, 161; frandulent representations induc- 
ing subscription to stock, 19; indorsement 
of negotiable instruments, 61; injury to cor- 
poration, 100; invalid issue of stock, 420; is- 
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sue of stock before incorporation, 181; lia- 
bility for debt, 461; liability for services 
performed before incorporation, 503; lia- 
bility for slander, 242; liability of stock- 
holders, 161; management of corporate af- 
fairs, 380; partnership property, 317; pay- 
ment in stock, 420; penalty for noncompli- 
ance with law relating to organization, 437; 
performance of legal performance, 317; 
pledge of stock, 120; powers of stockhold- 
ers, 317; ratification of unauthorized con- 
tract, 340; receivers of foreign corporations, 
477; recovery of salary paid, 317; renunci- 
ation, 120; reorganization of bank, 380; 
rights of promoters, 438; rights of stock- 
holders to sue, 358; right to assess full paid 
stockholders, 141; saiary of officer, 19- 
420; sale of stock, 462; service of process, 
61-202; services of promoter, 243; statutes 
governing, 242; stock assessment, 293; stock 
subscription, 161; stockholder’s meeting, 61; 
stockholder’s right to subscribe for new 
stock, 462; subscription to stock, 181; suit 


on unpaid stock, 40;, torts of agent, 340; 
transfel of assets, 181; transfer to stock, 
121; véhue of action, 202; winding up af- 
fairs, 161. 


Costs—apportionment, 340; discretion of court, 
19; dismissal for want of jurisdiction, 202; 
distribution among defendants, 202; juris- 
diction, 420; motion to dismiss for failure 
to pay, 437; on appeal, 161. 

Counties—allowance of illegal demand, 40; an- 
nexation, 121; authority to emp:oy counsel, 
181; authority to issue bonds, 161; claims, 
242: compensation of commissioner. 603; 
}1re.1ious decisions as controlling, 438; pub- 
lic funds, 202; taxation, 19; taxes to pay 
railread aid bonds, 181; unlawful appropri- 
ation, 380. j 

Courts—appellate jurisdiction, 380; civil rights, 
398; concurrence of supreme judge, 202; 
construction of revenue statute. 1%; cus- 
tody and care of records. 293; entry of 
judgment, 340; equitable jurisdiction, 242; 
jurisdiction, 40-277; jurisdiction, 277; jur- 
isdiction of probate court, 141-277; jurisdic- 
tional amount, 161; law and equity, 80; 
original jurisdiction, 19; probate court of 
record, 80; proceedure, 462; questions not 
raised by record, 43; rehearing, 398; re- 
straining proceedings in other state, 161; 
rule of decisions, 181; rule of property, 141; 
statutes, 398. ‘ 

Covenants—breach in the conveyance of land, 
181; incumbrance, 477; running with the 
land, 259: subrogation, 61; use of words 
“grant” or “convey,” 438. 

Creditor’s Suit—conditions precedent, 503. 

Criminal Evidence—admissibility, 121; appeal, 
317; bill of exceptions, 80-438; capacity to 
commit crime, 277; cause of death, 80; con- 
clusions of witness, 462; confession, 61-293; 
conspiracy, 462;. direct examination, 317; 
flight, 100-161; foot tracks, 340; letter press 
copy of letter, 340; materiality, 503; mo- 
tion to strike, 223; photo of prisoner in 
prison garb, 358; presumption from failure 
to produce witness, 340; rape, 462; res ges- 
tae, 43; silence of defendant when accused 
by deceased, 259; silence when accused, 259; 
theft of steer, 202. 

Criminal Law—admissions, 19; appeal, 317; bill 
of exceptions, 462; confession of co-defend- 
ant, 161; corporations, 358; creation of of- 
fense, 100; crimes, 181; demonstrative evi- 
dence, 202; discretion of judge as to impos- 
ing penalties, 61; excessive sentence, 80; 
issuance of warrant, 43; judicial notice. 

i 340; mandamus, 43; proof,of motive, 100; 
sentence, 223; violation of statute, 259. 

Criminal Trial—absence of judge, 181; absence 
of prosecuting attorney, 43; absence of wit- 
ness, 341; acquittal, 100; age of prosecutrix, 
61; appeal and bail, 141; argument of coun- 
sel, 161-293; assignment of error, 420; bill 
of exceptions, 100-181-420-477; burglary. 
277; certiorari, 61; change of venue, 242; 
child as witness, 181; compelling calling of 
witness, 259; competency of evidence, 43; 
competency of juror, 242; confession, 141- 
161; continuance, 81-121-223-341-358-380; 
conviction of lesser offense, 420; coroner’s 





findings as prima facie evidence, 259; 
counts, 181; discharge of juror, 61; dis- 
charge of jury without verdict, 293; duty 
to disclose statute of prosecution, 398; ef- 
fect of charge as a whole, 61; effect of 
taking exhibits into jury room, 293; elec- 
tion, between counts, 380; entrapment, 380; 
evidence of conspirators, 43; exception be- 
fore sentence, 420; failure to furnish copy 
of indictment, 100; false imprisonment, 19; 
forms of verdict, 420; harmless error, 161; 
homicide, 61-380-438;- impeaching  testi- 
mony of witness, 19; indictment and infor- 
mation, 317; instructions, 81-100-202-242- 
420-478; intent, 358; judicial notice, 19-340- 
398-478; jury, 420; misconduct of juror, 
380-438; mode of arrest, 341; motion for 
new trial, 259; motion in vacation, 420; 
newly discovered evidence, 462; nonexpert 
testimony, 462; objections and exceptions, 
43; ordinance as to intoxicating lquors, 
259; persons not summoned, 260; pleading, 
242; prejudice of community, 278; proced: 
ure before magistrate, 43; proof of other 
offenses. 462; quashing venire. 317; reason- 
able doubt, 462; reception of evidence, 161; 
refusal of continuance, 478; relationship 
of juror to accused, 420; remarks of court, 
121; request for jury for further instruc- 
tions, 242; review, 398; right to continu- 
ance, 121; right to removal, 260; sufficiency 
of indictment, 341; testimony from private 
record, 420; trespass, 223; uncontrollable 
impulse, 202; venue, 380-398; verdict, 19- 
121-161; waiver of objections, 294; what 
constitutes jeopardy, 81. 

Curtesy—abolition of curtesyv initiate. 478. 

Customs and Usages—evidence, 121; import or- 
der, 278. ' 

Customs Duties—thread in straw lace, 380. 

Damages—breach of contract, 380-420-478; con- 
version of corporate stock. 462; cost of 
railroad ticket, 341; defective sidewalks, 
358; duty of one injured to prevent dam- 
ages, 181; duty to minimize injuries, 43; 
duty to mitigate. 420; elements constitut- 
ing, 101; eminent domain, 420; evidence, 
202; exemplary damages, 19-161; expectancy 
of life, 260; expenses incurred, 19; future 
suffering, 358; injury to automobile. 260; 
injuries to minor child, 462; injuries to 
wife. 380; instructions in action for breach 
of irrigation contract, 19; interest, 20; joint 
liability, 81; life expectancy, 421; liqui- 
dated damages, 81; loss of earning power, 
260; mental suffering. 258-358; negligence 
of railroad, 278; pleadings. 61-161-181-503; 
refusal to deliver goods. 462; special dam- 
ages, 20; unlawful withholding of real es- 
tate, 260. e 

Death—action by wife, 61; action for damages 
for nonresident alien. 101;. alteration, 341; 
amount of damages awarded. 81: burden of 
proof, 242; damages for loss 9f services 
162; emancipation of minor, 223; excessive 
damages, 478; liability of shipowner, 341; 
loss of parental care, 20; parties defendant, 
294: vresumntions, 20: questions of fact, 
81; rights of alien to remedy, 101; right to 
sue, 121. 

Dedication—intention. 260; owner of absolute 
fee, 242; platted streets, 61; public as gran- 
tee. 380. 

Deeds—competency of grantor. 141; condition 
subsequent, 162-438; conflicting descrip- 
tions, 294; construction, 611-101-341; con- 
struction as to conditions, 162; delivery. 20- 
°°0; deposit for delivery. 20; execution, 
258; filling in blanks, 341; forfeiture. 398; 
grant of condition. 478; indorsement on 
nalt, 294; mental capacity, 294: record. 294- 
217; reservation, .358; undue influence. 43. 

De positaries—contract as to sale of land, 20; 
certificate of notary, 141; failure to answer 
cross interrogatories, 202; relevancy of evi- 
dence, 43; motion to quash. 101; notice as to 
time and place. 421; service of notice, 61. 

Descent and Distribution—advancements, 260U- 
358: bringing property into hotchpot, 260; 
child of white man and Indian woman, 421; 
disinheritance tax, 294: right of surviving 
wife, 478; surviving husband, 43; will omit- 
ting grandchild, 162. 
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Detinue—issues and proof, 260. 

Discovery—examination of adversary before 
trial, 317; production of books and papers, 
202; right to inspect books, 

Disorderly House—elements of offenses. 181. 

Dismissal and Nonsuit—validity, 294. 

Divorce—adultery, 43; alimony, 43-162-462; at- 
tachment for contempt, 61; collateral at- 
tack, 121; condonation, 242; cruel treat- 
ment, 478; death pending appeal, 478; de- 
cree for alimony, 141; desertion. 421; dis- 
position of property, 202-398; division of 
property. 162; domicile, 478; drunkenness, 
438; intervention by third party, 421; main- 
tenance during litigation, 61; pleading, 
202; prior judgment bars evidence prior 
to date of judgment. 438; proof of former 
marriage, 317; suit money and counsel fees, 
162. ’ 

Domicile—infants, 398. 

Dower—collusion to bar wife’s rights, 242; elec- 
tion of wife. 202; equitable assignment, 
181; husband's possession at death, 260; in- 
choate interest, 421; partnership property, 


317. 

Drains—retition 3817: powers of county com- 
missioners. 202; supervisors, 317. 

Prunkenness—capacity to commit crime, 317. 

Easements—deeds, 317; duration of use, 380; 
elevated railroad, 61; extent, 260; impair- 
ment of light and air by elevated road, 61; 
irrigation, 421; railroad right of way, 341; 
right of way, 380-478. 

Ejectment—adverse possession. 43-260: effect 
of verdict, 62; identity of land, 260; in- 
terest on rents and profits, 421; issues ana 
proof, 260; ownershipv of tide lands, 478; 
possession, 62; priority of deed, 341; sev- 
erance of right. 81; title of plaintiff. 341: 
title out of state, 341; title to support 
action, 294; who may maintain, 20. 

Elections—contest. 141-162: inconsistent rem- 
edies. 121; nomination by petition. 380; re- 
eonvass, 242: right to register and vote, 
20; review. 478. 

E'ection of Remedies—evrchange of property, 
478: fire insurvnece. 398; knowledge of facts. 
2°23: suit to restrain locating highway, — 
what constitutes, 421. 

Rlectricitv—care reauired. 260; charges. 294: 
contributory negligence; 101; defective ap- 
piiances, 20; defective wires, 294; telephone, 
242. : 

Embezzlement—compensation, 438: elements of 
offense, 20-242; indictment, 398-421; ques- 
tion for jury. 162; secretary of building 
association. 121: written agreement be- 
tween parties, 260. 

Eminent Domain—compensation for property 
teken. 260; condemnation proceedings. 121 
294; condemnation of railroad right of 
way. 223: damages. 162-398; defenses, 121; 
establishment. 317: measure of damages, 
380: occupation of street railroad. 43: oc- 
cupation of street. 260; rai'road’s illegal use 
of street. 163; railroad right of way, 20-181; 
rights of remainderman, 278; use of hivrh- 
way for telephone line 278; water rights. 
478: wharfage rights. 478; wrongful taking 
of Jand, 141 

Emplover's Liability Act—master and servant. 
317. 


Equitv—accounting, 341; bill of review, 398; 
“clean hands,” 223; failure to prove plea. 
*380; family settlement. 101; findings by 


jury, 121; findings of referee. 101; follow- 
ine statute of limitation, 141; forfeiture, 
62; fraudulent transactions, 260; jurisdic- 


tion, 478: laches, 202-478; master’s decision, 
503; multifariousness, 101; mistake of law, 
62; multifariousness, 81; multifariousness 
of bill. 43: petition for rehearing, 438; 
pleading. 181: remedy at law, 181; setting 
aside submission, 317; statute of limitation, 
21. 

Escrows—deeds. 20: delivery by depositary. 
101; delivery of deed. 260; depositary, 317; 
performance of conditions, 141. 

Estates—merger, 260. 

Estonnel—authority to sell for notes, 
438; by deed, 162: claim of land, 62; 
covenants, 162; failure to assert title, 62; 





inconsistent positions in litigation, 141; ju- 
dicial sale, 278; option to purchase mining 
lease, 294; partition sale, 381; rights of 
wrongdoers, 358; sale of corporate property, 
278; timber culture claim, 121; to assert ac- 
ceptance of deed, 181; use of public land 
‘by county, 20: when maintainable, 62; ab- 
breviations, 121; abstracts of title, 43; ac- 
count rendered, 202; action for cancellation 
of instrument, 242; acts of drainage com- 
missioner, 421; admissions, 341; ancient doc- 
uments, 462; assault and battery, 243; as- 
sessment lists, 294; assignment of life pol- 
icy, 381; banking transaction, 181; best 
and secondary, 121; carbon copies of scale 
tickets, 20; caveat at will, 101; chattel 
mortgages, 260; circumstantial evidence, 43; 
comparement of handwriting, 358; conclu- 
sion of witness, 181-381; conclusiveness of 
testimony against interest, 20; considera- 
tion for deed, 421; construction of railroads 
trestle, 438; conversion, 421; conversation, 
381; customs and usages. 398; damages, 
62-462; declaration of agent, 294; declara- 
tion of deceased persons. 43; declaration of 
‘wife, 162; declaration by third persons, 
421; demonstrative evidence, 438; docu- 
ments, 101; effect of failure to produce, 
294; empty whiskey bottle on injured per- 
sons, 43; expert testimony, 358; extra ju- 
dicial admissions, 260: fire insurance, 462; 
foundation, 121; freight receipt, 62; hear- 
say. 81; hearsay, 260; hypothetical ques- 
tions, 202; illiteracy, 43; immaterial vari- 
ance in certified copy of deed, 181; judicial 
notice, 121-141-317; judicial notice as to 
federal departmental regulations, 162; ju- 
dicial notice as to religious societies, 260; 
laws of nature, 421; law of other state, 
358; life expectancy tables. 398; maps, 341; 
meaning of written contract, 397; mort- 
gaged premises, 317; negligence, 162; offi- 
cial acts, 381; official signatures, 278; opin- 
ions, 101; opinion evidence, 223; opinion of 
physicians, 438; opinions of witness, 20; 
ownership of property, 278; parent causing 
abandonment of son’s wife, 20; parol ne- 
gotiations as to insurance policy. 341; parol 
testimony, 1214317-438; personal injuries, 
20; photographs, 421; pleading, 358; pre- 
sumptions, 81; presumption as to common 
law. 62; rebuttable presumptions, 294; rec- 
ords, 81; relevancy, 294; res gestae, 182- 
341; sufficiency, 162; sufficiency to circum- 
stantial evidence, 381; surveys. 381: tele- 
grams, 421: testamentary capacity. 358; un- 
communicated reasons or intentions, 101; 
value, 182: value of fence, 121; value of 
property, 62; verbal promise, 43; written 
contract, 223. 

Exceptions. Bill for—comnelling allowance, 261; 
time for signing, 

Exchange of Property—warranties, 44-182. 

Execution—acts constituting wrongful execu- 
tion, 81; claims of third persons, 101; re- 
lease of seizure, 62; res adjudicata, 20; sup- 
plemental proceedings. 20; third opposition, 
101; wrongful levy, 121. 

Executors and Administrators—accounting, 141- 
243-261-341-358; advice of attorney, 202; 
agreement with heir, 81; allowance in wid- 
ow, 62; allowance of claim, 243; ancilliary 
administration, (162; appointment, 249-318; 
attorney’s fees, 421; claims against estate, 
44-62-462; claims of sale of land, 182; 
claims not presented within time, 101: col- 
lateral attack, 462; compromise of claims. 
381; counsel fees and costs, 258; debts due 
by heirs, 62; deed of land, 278; deposit in 
bank, 398; establishment of claim against 
estate. 20; foreigh administrator, 478 
fraudulent conveyance of assets, 294; lia- 
bility for acts of co-executor. 81; notice of 
distribution, 341; order of final distribu- 
tion. 294; management of estate, 202; pay- 
ment of judgment, 243; pleading, 81; pos- 
session of real estate, 381; presentation of 
claims, 203-318; proceedings by claimant, 
223; proceedings to vacate probate, 141; 
removal, 421; right to costs and counsel 
fees. 261; right to sue in foreign state. 398; 
right to sue outside of state, 81; sale of 
land, 261; services of physicians, 121; set- 
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ting aside sale, 101; settlement of account, 
462; settlement of estate, 261; stock in 
foreign corporations, 223; suit by legate2s 
for distribution, 62; time for bringing suit 
on note, 182; trusteeship, 44; widow’s stat- 
utory allowance, 182. 
Explosives—care required in handling, 182. 
Extradition—immunity from civil service, 44; 
rights of accused after extradition, 261; 
procedure, 81; warrant, 182. 
Factors—advancements, 141; right to counsel 
fees, 261; right to delegate authority, 421; 
rights as to third persons, 62. 
False Imprisonment—damages, 20; 
cause, 381; what constitutes, 203. 
Cs See nee of information, 


probable 


Federal Courts—error to state court, 438; man- 
damus, 398. 

Ferries—damages, 462. 

Fines—infants, 421. 

Fire Insurance—arbitration of loss, 101; as- 
sessment by receiver of mutual company, 
261; cancellation of policy, 44; disso!ution 
of company, 261; evidence as to authority 
of agents, 478; growing crops, 478; knowl- 
edge of agent, 141; mode of signing policy, 
341; occupancy of property, 62; payment to 
assignee, 504; proofs of loss, 182-478; prop- 
erty covered by policy, 438; property cov- 
ered under “machinery.” 81. 

Fish—navigable streams. 20; ponds and lakes 
in New Hampshire, 101. 

Fixtures—engine conditionally sold to lessee 
of land, 278; iron sale, 203; removal of trade 
fixtures, 203. 

Food—se'ling renovated butter, 122. 

Forcible Entry and Detainer—notice to quit, 
122; prior possession of plaintiff, 359; suf- 
— of notice, 182; what constitutes, 


Forgery—checks, 381; defenses, 381; hanks and 
banking, 20; damages where no injury re- 
sults, 20; evidence, 141; intent. 438; laches, 
141; presumed knowledge of corporation 
president, 223; purchase of stock, 261; 
rights of bona fide purchaser, 478; suffi- 
ciency of petition, 223. 

Frauds, Statute of—acceptance of part of 
goods sold, 182; administrator’s sale, 341; 
agency contract, 359; authority to make 
memorandum, 421; construction, 62; con- 
tract by agent, 381; contract for physician's 
services, 20; contract in writing, 341; con- 
tract of employment, 21-421; contract re- 
lating to land, 421; contract to cut timber, 
341; equitable interest in lands. 44; husband 
and wife, 101; original or collateral prom- 
ise, 503; part performance 20-21-162-341; 
pleadings, 182; sale of standing timber, 
438; suffciency of memorandum, 21; suffi- 
ciency of writing, 81. 

Fraudulent Conveyances—action by creditors. 
162; bona fide purchaser, 359-399; burden 
of proof, 62-261; effect as to heirs of gran- 
tor. 182; goods sold for antecedent debt, 
294; husband and wife, 81-242-359-421; in- 
solvency, 381-438; knowledge by vendee of 
fraudulent intent, 21; liability of persons 
participating in fraudulent scheme, 21; 
mortgage priority, 294; persons entitled to 
assert invalidity, 21; preferential payments, 
44; property transferred, 182: purchase 
from fraudulent grantor. 182; recovery of 
consideration. 381; relinquishment of minor 
son’s wage, 294: remedies of creditors, 295; 
sale in bulk, 203; transfer to relatives, 398; 
validity as between parties. 182; want of 
consideration. 261. 

Game—hunting license, 21: state statute, 182; 
statutory provisions, 81. 

Gamine—burden of proving gambling trans- 
action. 422; dealing in futures, 359; recov- 
ery of amount lost, 438. 

Garrishment—action to set aside judgment. 
381; assigned money, 44; assignment of 
claims, 438; bond to dissolve, 122: correc- 
tion of record, 381; existence of other rem- 
edy. 21; presumptions, 21; res judicata, 381; 
wages, 243. 

Gas—care required of gas company. 243; mu- 

nicipal regulation of rates, 31; negligence, 

1. 





Gifts—bank deposit, 162; delivery, 261; dona- 
tion causa mortis, 162; intent, 359; parol 
gift of land. 142. . 

Goods—delivery to consignee, 278. 

Good Will—elements, 422; parties, 44. 

Ground Rents—purchase of fee, 359. 

Guaranty—affirmance, 142; construction, 162; 
repudiation of contract, 62. 

Guardian and Ward—authority to sue, 422; bur- 
den of showing legal incapacity, 142; 
claims against ward’s estate, 359; guardian 
of minor children, 278; lease of ward’s 
property, 462; liability of sureties, 341; pro- 


visional remedies, 101; ratification of 
guardian’s account, 478; sale of ward’s 
land, 243. 


Habeas Corpus—adequacy of other remedies, 
101; army and navy, 203; arrest under requi- 
sition warrant, 81; control and custody of 
child, 438; custody of infant, 182; extradi- 
tion, 162; grounds, 102-398 jurisdiction of 
trial court. 82; void act, 261; warrant of 
governor, 82. 

Hawkers and Peddlers—licenses, 162. 

Health—county and city boards. 439; power of 
board, 102; regulation of sale of milk, 422; 
slaughter house, 479; state and local boards, 

t 21. 

Highways—control, 318; establishment, 278-478- 
471; injury to traveler, 295; obstruction, 
243; proceedings to establish,°44; road duty, 
142 


Homestead—abandonment, 182-381; dower, 331; 
exemptions of ungathered crops. 261; 
land acquired by descent, 381; partition, 

| 203; reinvestment of proceeds, 462: rights 
of widow. 203; void contract of sale, 142. 

Homicide—assault with intent to kill. 261; con- 
spiracy, 462; degrees of offense, 203; duel, 
102; engaging in combat. 182; evidence, 
102-122-142-223-318; indictment and infor- 
mation, 142; instruction, 278-462; intent, 
162-182; justification, 21; murder, 422; non- 
expert evidence on insanity, 381; prevent- 
ing escape of prisoner, 439; resisting legal 
arrest. 21; self-defense, 223-278-422-439- 
479; threats by deceased, 479. 

Husband and Wife—agency of husband, 243; 
commingled property, 182; community prop- 
erty, 44; contract of wife, 317-381; convey- 
ances, 142-479; damages for loss of wife’s 

! services, 381; debts of husband, 295; deed 
of married woman, 439; dying declaration, 
82: evidence in mitigation of damages, 
317; failure of husband to support, 82; fam- 
ily supplies, 21; husband as agent of wife, 
295; improvement of husband's property, 
359; interspousal donations. 62; liability, 
318; medical bills, 422; mortgage, 341; parol 
evidence, 278; payment of husband's debt, 

' 21;.personal property. 278; purchase of land, 
82: purchase of real estate. 439; separate 
estate of wife. 162; separate maintenance, 
359; separation agreement. 398; surety for 
husband, 295; temporary alimony, 341; torts 
of wife. 422; trespass to try tit!e, 182; wife’s 
personality, 243. 

Indians—guardianship, 479; rights of intermar- 
ried whites in Cherokee enrollment. 439. 
Indictment and Information—allegation of 
venue. 182; amendment, 295: distinct offens- 
es, 122: duplicity, 223; fugitive from jus- 
tice, 342; grand jury, 182: indorsement. 
342; motion to quash, 102-422; name of ac- 
cused. 439; name of prosecutrix. 82; order 
granting leave to file new information, 278; 
place and time of offense. 62; rape, 295; suf- 
ficiency, 503; sufficiency of affidavit, 44. 

Infants—allowance of fee to guardian ad litem. 
261: custody. 44; custody of children. 261; 
defense of infancy, 142; guardian ad litem, 
109-278: mortgage wnder order of court. 
422; next friend, 122; purchases, 503; state’s 
right to govern employment, 243; who may 
receive pay of judgment, 261. 

Injunction—adequate remedy at law. 162; af- 
fidavits to suvoport bill, 233; boycotts, 278; 
contempt, 102-183-203; corporations, 295: 
criminal prosecution, 479; damages in ac- 
tion on bond. 422; doubtfulness of court’s 
jurisdiction. 342; interference with ease- 
ment, £42: laches. 243: liability on an in- 
junction bond, 381; local option, 62; medical 
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board, 62; municipal corporations, 382-439; 
opening streets, 68; political rights, 461; 
regulation of gas rates, 21; relocation of 
railroad, 342; removal of railroad track, 
479; restraining transfer of stock, 318; right 
of striking employees to issue circulars, 
142; specific performance of personal con- 
tract, 359; state board of education, 142; 
street railroad, 399; supplemental proceed- 
ings, 44; trespass, 342; use of highway for 
+ - cman line, 278; use of voting machine, 


Innkeepers—injury to guest, 295-318. 

Insane Persons—authority of guardian, 382; 
deeds, 382; property of interdict, 63; sale of 
ward's property, 223 

Insolvency—new promise to pay, 479. 

Interest—time of computation, 122. 

Internal Revenue—enforcement of tax, 223; in- 
toxicating liquors—evidence, 122; recovery 
of taxes paid, 82; sale of property, 342. 

Interpleader—grounds of relief, 422. 

Intoxicating Liquors—action on bond, 142; bur- 
den of proving respectability in asking li- 
cense, 21; dispensary acts, 63; evidence, 122; 
evidence of sale. 359; exemptions from pro- 
hibition, 102; illegal sale, 243-342; im- 
peachment of license, 63; licensee of saloon, 
439; liquor license, 399; local -option, 44- 
439; local option election, 243; local option 
law, 203; place of sale, 382; police power, 
44; prosecution for illegal sale, 463; salé 
of domestic wines. 261; sale or loan, 479; 
sale to inebriate, 295; sale to minor, 82-122- 
142; violation of injunction,’ 163; wrongful 
sale, 183. 

Joint Adventures—damage for breach, 359. 

Joint Stock Companies—right to profits, 102. 

Judges—authority of special judge, 163; mo- 
tion for new trial, 278; power of legisla- 
ture, 382. i 

Judgment—action in trade name, 342; amend- 
ment, 102; breach of covenants, 318; con- 
clusiveness, 399-504; collateral attack, 44- 
102-272-422; complaint on note, 479; con- 
clusiveness, 183-295; conformity to plead- 
ings, 223; decree against land for taxes, 
479; default, 439; dormant judgment. 359; 
effect as estoppel, 122; equitable relief, 142- 
382; final decree, 223; fraud. 318; full faith 
and credit, 422; interest, 399; interest in 
land, 279; irrigation, 295; jurisdiction, 318; 
jurisdiction of court, 21; levy of execution, 
318; matters concluded, 63-102-183-261-382; 
motion in arrest, 122: motion to quash ven- 
ire, 382; necessity of revival, 422; non ob- 
stante verdicto, 142; notwithstanding ver- 
dict, 479; persons liable. 82; persons con- 
cluded, 183-482; proceedings under search 
warrant, 44; res judicata, 243-261-295-359- 
422; right of attorney to confess judgment, 
142; setting aside, 21; splitting cause of 
action, 223; suit in equity, 122; suit to set 
aside, 21; vacation after term, 163 

Judicial Sales—estoppel of purchaser, 439; set- 
ting aside, 82-279; where fraudulently con- 
ducted, 21. 

Jury—competency, 279; competency of juror, 
261; determination of issues, 122; disqualifi- 
cation, 243; duty to summon talesman, 439; 
empaneling, 163; failure to object, 21; panel, 
399; right of trial by jury, 21-102; right 
to jury trial, 22; selection, 243; special 
venire, . 

Justices of the Peace—appeal from _ justice 
court, 439; approval of bond, 422; certiorari, 
143; compensation, 163; dismissal of ac- 
tion. 243; dismissal of appeal, 439; effect 
of returned warrant, 122; filing fees, 463; 
garnishment, 342; garnishment. 434; sum- 
mons, 102; trespass to land, 295. 

Land'ord and Tenant—accrual of right for inju- 
ries to premises, 22; action for rent. 63- 
163: appurtenances, 163: assignment of 
lease, 82-504; care required of landlord, 
295; consideration, 224: damages for fail- 
ure to irrigate. 142; damages for leaky 
roof, 422: defective premises. 122; defec- 
tive streets. 122; effect of tax sale. 22; evic- 
tion. 122: failure to nay rent. 122: injuries 
to tenant’s wife. 295: knowledge of de- 
fects, 22; landlord's lien, 22-63-318; lease. 





44-122-142-382; leased premises, 439; liabil- 
ity for dangerous condition of premises, 
261; liability for infectious condition of 
premises, 279; liability of third person, 82; 
lien for advancement, 382; lien for rents, 
22-439; lien of landlord, 243; limitation of 
actions, 44; negligence in making repairs, 
44; notice to quit, 439; priority of liens on 
crop, 382; relation between tenant and sub- 
tenant, 295; renting on shares, 183; replac- 
ing fixtures, 203; rights as against the sub- 
lessee, 63; rights of subtenant, 243; right to 
ingress and egress, 82; surrender of pos- 
session to stranger, 142; unlawful detainer, 
399-463; writ of forcible detainer. 359. 

Larceny—defective verdict, 122; indictment, 
102; information, 63; instruction, 243; in- 
tent, 223; what constitutes, 342. 

Lease—contract to repair, 422; 
agreements, 102. 

Levees—assessment, 479. 

Libel and Slander—corporations, 382; credit as- 
sociations, 295; damages, 399; language 
libelous per se, 203; libel per se, 359; malice, 
261; newspaper’s comment on public of- 
ficer, 82; privileged communications, 163; 
repetition, 463; special damages, 422; testi- 
mony before legislative committee, 44; 

License—constitutionality of act, 63. 

Licenses—mercantile tax, 261; personal privi- 
lege, 22; scope, 295. 

Liens—priorities, 342. 

Life Estates—liability of remainderman, 44. 

Life Insurance—application of insurance, 224; 
assignment, 359; authority of general 
agent, 422; beneficiaries, 262-342-432; es- 
toppel affecting forfeiture, 142; forfeiture. 
295; improvements by life tenant, 422; in- 
creased rates, 382; interest of assignee, 44; 
notice of assessment, 342; notice of pre- 
mium due, 243; parol transfer, 123; pay- 
ment of premium, 44-82; surplus, 382; 
winding up affairs, 22. 

Limitation of Actions—account stated, 183; an- 

ticipating defense of limitations, 382; as 

against state. 82; burden of proof, 44; com- 
mencement of action, 243; constructive 
trusts, 342; coverture, 41; effect of fraud, 

22; judicial sale, 183; Miability of bank 

stockholder, 41; mortgage foreclosure, 439; 

new promise, 295; part payment by guar- 

antor, 422; proceedings constituting a com- 
mencement of action, 22; rights of third 
persons, 123; security applied, 399; specific 
performance, 142; suspension of running 

statute, 82; time for making delivery, 318. 

Lis Pendens—effect, 295. 

Logs and Logging—contracts, 279; use of banks 
of stream, 123. ! 

Lost Instruments—indemnity, 163. 

Malicious Persecution—defendants joined, 82; 
probable cause, 41-382-439. 

Mandamus—acts of probate court. 504; admis- 
sion to school privilege. 359; alternative 
writ, 318; appeal from justice court, 422; 
apportionment of assembly districts, 123; 
city controller. 163; gas companies, 123; 
grounds for writ. 342; grouping names on 
election ballot. 399; insurance companies. 
203; local option election, 183-295; matters 
of discretion, 102; official discretion, 463; 
parties plaintiff. 479; pre-emptory writ. 
399; probate judge, 102; scope of remedy, 
243; statement of facts. 279; stenograph- 
er’s fees, 243; to correct erroneous order, 
82; when granted, 295-342. 

Marine Insurance—construction of policy, 203. 

Maritime Liens—suit to enforce, 382. 

Marriage—common law marriage, 82-142; iden- 
tity of parties, 479; notes of wife, 318; stat- 
utory requirements, 82. 

Marshalling Assets and _  Securities—chattel 
sestenee. 102; applicability of doctrine, 


subsequent 


Master and _ Servant—accident in _ railroad 
yards. 243; apveal from justice court. 422; 
assumed risk, 22-41-63-279-295-359-382- 
422; breach of contract of hiring 382; care 
required of servant. 439; concurrent nec- 
ligence, 342; condition of premises. 359; 
contract of employment. 142-382: contri- 
butory negligence, 41-82-102-342-479; cus- 
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tom among employees violating rules of 
railroad, 224; dangerous condition, 123; dan- 
gerous premises, 102; defective appliances, 
52. 142-279-295-382; ‘defective machinery, 
244-296; defective runways, 382; defective 
sidewalks, 41-296; duty of employer, 399; 
duties of master, 279; duty to furnish safe 
appliances, 163; duty to guard machinery, 
63; duty to instruct servant, 479; duty to 
obey rules, 296; duty to warn servant, 63- 
262-296-342-899; failure to instruct, 479; 
failure to warn servant, 82; federal reg- 
ulations, 142; fellow servant, 63-102-296-342- 
423-479; fellow servant’s liability, 382; fire 
escapes, 82; existence of relation, 262; haz- 
ardous occupation, 318; infants, 423; injury 
to servant, 142-183-244-262-276-296-318- 
382-463; injuries to minor, 244; surgical 
attendance, 22; tort by servant, 41-479; un- 
expected danger, 123; unsafe place to work, 
399; vice principal, 504; wages during en- 
forced idleness, 123; what knowledge is pre- 
sumed, 439; action to enforce, 296; abandon- 
ment of contract, 102; contract by owner 
or agent, 480; foreclosure, 342; incumb- 
rance, 123; material men, 103; material fur- 
nished, 103; property subject to lien, 296; 
right to enforce, 296; injuries to trackman, 
102; liability for servant’s negligence, 262; 
liability for tort of servant, 423; look and 
listen rule, 423; maintenance of railroad, 
224; negligence, 22-41-143-163-244-342; neg- 
ligent acts of sérvant. 83; negligence in 
placing workmen in dangerous place, 41; 
negligence of foreman, 41; obvious dan- 
gers, 279; obvious risk, 102; reasonable 
care, 399; relation of parties, 342; reliance 
on care of master. 163; safe place to work, 
22-41-102-123-143-359-423, 

Mechanics’ Liens—subcontractor, 22; time for 
filing lien, 41; waiver. 163; when author- 
ized, 480. - ; 

Mines and Minerals—agricultural and school 
lands, 244; arbitration clause in lease. 262; 
construction of contract, 342; construction 
of lease. 382; description of lien, 423; dis- 
covery of mineral after staking claim, 296; 
injury to employee, 359; lien of employer, 
63; location notice, 279; location of clajm, 
296; mechanic’s liens, 63; mining partneér- 
ship, 296; ownership, 83; public mineral 
lands, 188; reasonable fee, 343; rights of 
lessee, 382; validity of gas lease, 463. 

Money Paid—city taxes, 279; voluntary pay- 
ment, 6. 

Money Received—rights of parent, 296. 

Monopolies—agreement in restraint of trade, 
439; federal anti-trust laws, 480; what con- 
stitutes, 183 

Mortgages—absolute, 388; acquisition of title, 
68; after acquired property, 262; application 
of payments, 103; appointment of substitut- 
ed trustee, 83; burden of proof, 399; defi- 
ciency judgment, 383; description of land, 
262; enforcement, 143; equitable liens, 279; 
equity redemption, 399; estoppel, 343; evi- 
dence of execution and delivery, 83; fore- 
closure, 279; foreclosures, 296; foreclosures, 
318; foreclosure of trust deed, 22; fraud, 
343; husband and wife, 463; impairment of 
lien, 423; limitation, 123; merger of inter- 
ests, 22; merger of securities, 383; partial 
release, 41; priority among mortgaged 
notes, 423; redemption, 64-143-163; release 
by merger, 383; satisfaction, 463; services 
of mortgages in possession, 383; subroga- 
tion, 360; tender by mortgagor, 504; trust 
deed, 203; void foreclosure, 423. 

Municlpai Corporations—action on county 
treasurer’s bond, 163; assessment for im- 
provements, 103; assessments for opening 
street, 22; authority to improve streets, 
279; care required in crossing street, 480; 
certiorari, 343; changing grade of street, 
83-279-383; city marshal’s duty to account 
for funds. 203; civil service, 103; compen- 
sation for day laborers, 244; contract for 
services of engineer, 383; contract for street 
improvements, 463; contributory negligence, 
83; defective bridge, 188; defective side- 
walks, 22-41-163-279; defective streets, 
439; detaching property, 22; enforcement of 


‘Partition—attorney’s fees, 383; 





ordinance, 399; extent of agent’s authority, 
279; fire limits, 262; furnishing water to 
parties outside of borough, 163; granting 
exclusive franchise, 103; injury to pedes- 
trian, 318; liability for acts of health of- 
ficer, 83; liability for damages, 318; lia- 
bility for school furnishings, 224; liens for 
local improvements, 41; local improvements, 
360; nonuser of franchise, 318; nuisances, 
22-296; obstruction of street. 161-360-440; 
ordinances, 123-262-318-360-423-480; owner- 
ship of lands under water, 103; partial in- 
validity of ordinances, 343; pedestrian’s ex- 
ercise, 440; playing games in street, 360; 
police courts, 399; police officer’s neglect of 
duty at polling place, 22; power to divide 
municipality, 41; prohibiting maintenance 
of pool tables for hire, 123; public land- 
ing, 360; public water supply, 399-423; re- 
election of ousted officer, 103; release of 
penalties, 383; revocation of license, 343- 
rights of property owners, 63; rights of 
taxpayers, 296; sewers, 244; statutory lia- 
bility, 83; street improvements, ‘318-383; 
street superintendent, 504; streets. 383; suit 
to enjoin ultra vires contract, 41; tax as- 
sessment, 440; tax bills, 360; taxpayers en- 
joining illegal contracts, 123; torts. 163; 
ultra vires acts, 224; unlawful work, 83; 
unreasonable use of streets, 463; use of 
street for private purposes. 143; use of 
streets for telephone poles, 183; validity of 
bond, 103; variance between ordinances and 
recommendation of board, 423; violation of 
ordinance, 343-360-423. 

Names—idem sonans, 423; identification of de- 
ceased under assumed name, b 

Navigable Waters—ownership to thread of 
stream, 399; pollution, 318; right of re- 
clamation, 504; riparian rights, 183; wharf- 
age rights, 480; what constitutes, 23, 

Ne Exeat—statutory provisions, 504. 

Negligence—automobile accident, 224; burden 
of proof, 262; contributory negligence, 504; 
dangerous premises, 183; defective appli- 
ances, 296; extent of danger, 296; fires, 319: 
imputed negligence, 399-463; independent 
contractor, 244; injury to animals, 63; in- 
jury to servant, 143; issues and proof, 183; 
malpractice causing increase of injury, 143; 
presumptions, 262; proximate cause, 36v; 
question for jury, 83-143-296; showing re- 
pairs made after accident, 123; standard 
care, 83; subsequent acts to prevent recur- 
rence, 183; wantonness defined, 343; when a 
question at law, 183. 

Newspapers—publication of notice, 83. 

New Trial—dismissal of motion, 399; disquali- 
fication of judge, 203; harmless error, 163; 
misconduct of counsel, 23; motion to set 
aside verdict, 103; when notice of inten- 
tion must be given, 440. 

Notaries—action on official bond, 262; false cer- 
tificate, 123. 

Moetios—aatice of address, 163; assignment, 
7 

Nuisance—electric light plant, 103; injury to 
property, 262; mail sacks. 319; right to in- 
junction, 163: what constitutes, 41. 

Obscenity—indictment, 423. 

Officers—appointment, 399; compensation, 504; 
de facto officer, 143; effect of arrest for 
felony, 423; payment of salary, 319; statute 
abolishing office, 83; title to office, 83. 

Pardon—breach of condition, 103. 

Parent and Child—contributory negligence of 
child, 148; emancipation. 440-480; services 
and earnings of child, 23; wages of child, 

9. 


Parties—community property, 463; disability of 
plaintiff to sue, 163; lis pendens, 41; mis- 
joinder, 343; substitution, 23. 

decedent’s es- 
tate, 103; effect of advancements, 262; neg- 
ligence of sale, 224; proceedings in chan- 
cery, 224; who may maintain, 163; wife as 
party to deed, 143. 

Partnership—accounting, 23-41; aequ'ring title 
adverse to firm, 440: action between part- 
ners for contribution, 480; admissions, 480; 
advancements, 83; apparent authority of 
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partner, 143; application of assets, 63-183; 
assumption of risk, 41; dealings in land, 
41; dissolution, 128-319; life insurance pol- 
icies, 83; misdescribed bonds, 279; parti- 
cipation in profits, 183; real estate, 399; real 
property, 103; right after dissolution, 203; 
settlement by partner, 319; suit against 
firm, 143; suit to dissolve, 63; surviving 
partners, 163; what constitutes, 123. j 

Patents—infringements, 103-20 

Paupers—insane paupers, 504. 

Payment—application, 319; assignment, 183; 
drafts, 279; forged notes, 183; recovery of 
voluntary payment, 143; surety on bond 
399 


Perjury—judicial proceedings, 399; materiality 
of statement, 23; setting forth testimony, 
123; sufficiency of indictment, 164 

Perpetuities—personal property, 43. 

Physicians and Surgeons—employment, 123; 
negligence, 63; practicing without license, 
399; regulation of practice, 23; rules of 
responsibility, 463. 

Pleading—admission, 123; allegation, 83-423; 
amendment, 63-463; complaint, 164; copy of 
account, 143; demurrer, 123-244; inconsis- 
tent defenses; leave to amend, 463; 
misjoinder of causes, 164; plea in abate- 
ment, 383; profert and oyer, 463; recovery, 
123; replication, 103; sufficiency, 23. 


Pledges—construction of agreement, 360: fore- 
closure of collateral by pledges, 319° paid 
up life policy, 400; rights of pledges, 203- 


244; sale and priorities in proceeds, 262. 
Post Office—action on postmasters bon. 164, 
Powers—revocation, 423; sale of land by 

agent, 164. 

Principal and Agent—action on contract made 
by agent, 203; agency of husband, 164; au- 
thority of agent, 23-103-123-383; burden of 
proof, 143; compensation of sub-agent, 123; 
contract for employment, 383; conveyance 
by power of attorney, 224; death of prin- 
cipal, 83; fraud of agent, 319; knowledge 
of servant, 244; liability of agent to third 
person, 440; libel and slander, 383; notes 
taken by agent, 400; offer and acceptance, 
279; power of agent, 319; 
torney, 224-440; ratification, 
and warranty by agent, 463; sale of cattle. 
41; torts of agent, 343; undisclosed prin- 
cipal, 23-343; acts constituting discharge 
of surety, 143; building contract, 400; con- 
tract of sur¢tyship, 296; contribution 
against decedent’s estate, 279; discharge 
of surety, 343-383-504; Mability of misrep- 
resentation of agent, 164; remedies of cred- 

'  ftors, 42. 

Process—affidavit for publication of process, 
423; correction of officer’s return, 279; prov- 
ing return false, 440; summons, 440 

Property—Ownership, 400; proof of ownership, 
143; sale of growing trees, 3. 

Prohibition—Judicial proceedings, 
to practice medicine, 23. 

Public Lands—Application to purchase, 279; 
contract to convey, 23; land granted _ to 
railroad, 123; mortgages, 143; patent, 319; 
preference right, 383; rights of settlers, 244; 
sale of bounty warrant, 23; sale pending 
lease, 64; time of vesting title, 124; tres- 
jpass, 184; withdrawal from settlement, 400. 

Quieting Title—Conveyance to wife, 83; dis- 

missal of bill, 440; partition, 64; pleading, 

423; relief decree, 319. 

Warranto—Corporations, 440; remedy 

oo corporations, 480; title to office, 

Railroads—abandonment of location, 224; aban- 
donment of station, 360; accident at cross- 
ing, 124-319-360; bridges over tracks, 504; 
care requiring in running through storm, 
883; change of location, 343; contract of 
carriage, 343; contributory negligence, 23; 
defective tracks 64-83; duty to person as- 
sisting passenger to board, 280; ejection of 
passenger, 224; establishment of station, 504; 
franchises, 42; ice on platform, 424; in- 
jury to alighting passenger, 343; injury to 
eattle. 142; injury to pedestrian on high- 
way. 383; injury to persons at crossing, 424; 
injury to person on track, 83; injury to per- 


164; license 


Quo 





son walking track, 184; injury to trespasser, 
143; kicking cars over crossing, 343; lia- 
bility of purchaser on foreclosure sale, 
23; maintenance of street crossing, 42; me- 
chanic’s liens. 143; neg'igence, 383-463-504; 
occupation of streets, 348; operation and 
maintenance, 424; passengers, 400; place to 
alight 383; protruding spikes, 203; rate of 
speed, 383; right of way, 400; rights ac- 
quired, 440; safety appliance act, 83; safety 
device that’ invites danger, 23; sidings, 164; 
special trains, 280; stop, look and listen, 23; 
stopping at destination of passenger, 343; 
use of couplers, 400. 

Rape—assault with intent to rape, 23; chastity 
of prosecuting witness, 463; degree of re- 
sistance required, 83; evidence, 124; pre- 
vious acts of itercourse, 504. 

Real Actions—public lands, 64. 

Receivers—Appointment, 244-262-480; authority, 
108; bank deposit, 343; plaintiff’s liability, 
sae. right of — to urge appointment, 


Records—registration ym title to land. 143; va- 
cating decree, 

Reference—delay in report of reference, 463; 
new issues, 604. 

Reformation of Instruments—evidence, 83; 
grounds for reformation, 184; mistake, 143- 
‘819-440; mortgage of ward’s property, 204; 
mutual mistake, 23; reilef awarded, 319. 

ee ee 224; fraud, 440; receipts, 

Religious Societies—public policy, 463; trusts, 

19; use of property, 463. 

Removal of Causes—separable controversy, 423; 
service of publication, 440; time for filing 
petition, 103. 

Replevin—bail trover, 343; burden of showing 
purchase in good faith, 184; conversion, 262; 
rr of inquiry, 383; sufficient possession, 


Rewards—offender’s conviction, 224. 
Robbery—evidence, 463; instruction. 244; 
ing by putting owner in fear, 440. 
Sales—action for breach. 184; action of price, 

19-463; breach of conditions, 144; breach 
of contract, 280; breach of warranty. 164; 
‘caveat emptor, 319; condition sale, 319-400; 
consideration, 440: construction, 64-480; 
‘construction of contract, 23-480; contracts, 
343; damages, 144; damages for failure to 
deliver, 83; delivery, 164-423; delivery of 
inferior, 343; entire contract, 343; evidence, 
184; existence of claims, 42; failure of con- 
sideration, 64; failure of factor to get mar- 
ket price, 42; failure to perform, 103; fraud. 
463; fraud inducing purchase, 23; goods sold 
by sample, 383; growing timber, 84; guar- 
anty, 23; illegal purposes, 400; implied war- 
ranty, 42-164-280; joint ownership, 103; lia- 
bility of seller to third persons, 440; mis- 
take, 383; obligation to deliver, 23; options, 
280; passing of title, 164-184; place of con- 
tract, 144; powers of agent, 124; recovery 
of goods, 64; remedies of seller, 400; rep- 
resentations. 360; rescission. 64; rescission 
by seller. 423; rights of parties before de- 
livery, 224; severable contracts, 204; spec- 
ial machinery, 480; specific performance, 
24; Sunday, 84; time for delivery, 24; what 
constitutes, 124; waiver of right to dam- 

ages, 184; warranty of quality, 343. 

Salvage—nature of service. 84. 

School and School Districts—liability for taxes. 
103; mandamus to compel admission’ to 
school privileges. 384; powers of directors, 
124; contracts with teacher, 319-44; election, 
124; contracts with teacher. 319-440; elec- 
tion. 504; excluding wnvaccinated children, 
164; expulsion of pupil from school, 344. 

Sequestration—petition for writ, 280. 

Set-off and Counterclaim—when allowed, 164. 

Sheriffs and Constables—attachment, 344; fees, 
423; trial of money rule, 344. 

Shipping—bottomary bond, 184; charter heirs, 
384: damage to passenger baggage. 384; 
limitation of liability, 84; mortgage, 64; 
services of wrecking steamer, 400. 

Signatures—validity, 344. ' 

Specific Performance—agreement to release ven- 
dor’s lien, 184; contract for purchase of real 


tak- 
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estate, 84; contract for sale of waterworks, 
344; contract to devise, 384; damages, 424; 
inconscionable contract, 144; installation of 
waterworks system, 144; knowledge of 
contract, 124; leases, 319; mines and a 
184; mutuality of obligation, 344; parol gift 
of land, 204; performance by purchaser, 463; 
pleading, 144; purchase price, 224; suffi- 
ciency of tender, 244; trusts, 164. 

States—actions against, 424; constitutional pro- 
vision, 104; liability for military supplies, 
24; sovereign power, 104. 

Statutes—construction, 64, 104; construction of 
amendment, 184; directory provisions, 424; 
effect of repeal, 262; effect of repeal on 
pending actions, 24; legisiative meaning, 
164; partial invalidity, 440; restriction in 
ti tle, 224; rules of construction, 164; special 
legislation, 400; title of act, 464. 

Stipulation—requisites, 124. 

Street Railroads—care required in oneention 
cars, 464; collision with vehicle, 504; col- 
lision with wagon, 360; contributory negli- 
gence, 104, 424; leases, 184; defective tracks, 
280; defective transfer, 224; defective trans- 
fer ticket, 104; duties of conductor, 360; 
duties of elevated road, 104; duties of pe- 
destrians under elevated road, 104; duty on 
seeing person on track, 480; duty to slacken 
speed, 262; excessive speed, 319-360; failure 
to look and listen, 104; forfeiture of fran- 
chise, 360; injury from guy wires, 204; in- 
jury from sudden stopping, 24; injury to 
alighting passenger, 184-384; injury to boy 
crossing track, 384; injury to child on high- 
way, 319; injury to passenger on front plat- 
form, 164; injury to pedestrian, 463; neg- 
ligence, 480; place to alight, 360; regulation 
of cars at railroad crossings, 319; right of 
way, 424; stop, look and listen, 224; tres- 
passers, 464; willful and wanton conduct, 
104; wrongful death, 224. 

Subrogation—enforcement, 64; persons advanc- 
ing money to discharge labor lien, 360; re- 


imbursements, 280; void foreclosure _ sale, 
344. 
Subscription—revocation. 204-464. 
Sunday—barber shops, 64; telegram, 184; vio- 


lation of Sunday law, 344. 

Taxation—assessing exempt property, 384; as- 
sessing real property, 144; assessment to 
agent of unknown parties, 262; assessor’s 

‘ books, 424; collateral inheritance tax, 244; 
conveyance of land, 280; corporations, 424; 
delinquent list, 464; description of land, 184; 
excessive levy, 64; “exemption, 104; exporta- 
tion of property to escape taxation. 464; 
foreclosure of delinquent tax certificate, 
464; forfeiture to state, 204; Indian allot- 
ments of land, 424; inheritance tax, 504; 
jurisdiction of courts, 296; lands held for 
public use, 104; necessity for payment, 504; 
payment of poll tax, 280; power of board, 
319; presumption of truth as to taxpayer's 
return, 144; privilege tax, 262; prosecution 
of back tax suits, 440; railroads, 384; real 
estate held by bank, 164; recovery of taxes 
paid, 24-480; redemption certificate, 280; 
retrospective effect, 204; sale of land, 64; 
statute representing exemptions, 400; tax 
deed, 84-104-204; tax sale, 64-104-144-384; 
tax title, 164; uniformity, 464; validity, 124; 
whiskey warehouse, 424. ' 

Tax Sales—laches, 104. 

Telegraphs and Telephones—defective address, 
464; delay in delivery, 184-204; delay in trans- 
mission, 360; delivery of message, 400; du- 
ties of telegraph companies, 280; duty to 
deliver message, 64; failure to deliver mes- 
sage, 280-344; mental anguish, 84; mistake 
as the proximate cause of damages, 24; neg- 
ligence, 262-344; non-delivery of message, 
84; unreasonable delay in delivering mes- 
sage, 320. 

Tenancy in Common—adverse possession. 64; 
deed of co-tenant, 464; owner of undivided 
interest. 280; personality, 280: right of co- 
tenant, 204; sale by co-tenant, 184. 

Tender—operation and effect, 360; payment in- 
to court, 

Time—solar or standard, 384. 

Torts—acts constituting persons 
64. 


tort feasors, 





Towns—payment of railroad bonds, 440. 

Trade Marks and Names—contributory negli- 
gence, 384; copyright, 104; extinguishment, 
64; unfair competition, 320- 344-384. 

Trade Unions—boycotts, 84; membership, 84. 

Trespass—owner of land, ‘280; pleading, 344; 
question for jury, 464; removal of person- 
ality, 224. 

Trespass to Try Title—action by heirs, 144; 
common source of title, 384; right to posses- 
sion, 384; school lands, 84; title to support 
action, 360. 

Trial—argument of counsel, 440; argumentative 
instruction, 204; assignment for benefit of 
creditors, 24; conflict of testimony, 280: 
directed verdict, 104-124-204; discretion of 
court, 24; documentary evidence, 480; evi- 
dence, 84-204-320; expert testimony, 124; 
failure to request certain instructions, 64; 
harmless error, 24; instruction, 344-360-480; 
introduction of evidence, 124; misconduct 
of counsel, 344-504; objection to evidence, 
424; offer of proof, 244; pleading, 104; read- 
ing evidence to jury, 224; right to open 
and close, 64; security for costs, 320; spec- 
ial findings 464; vacation of verdict, 424; 
verdict, 280-504; weight and credibility of 
witness, 463. 

Trover and Conversion—liability for conver- 
sion. 224; measure of damages, 84; mistak- 
en theory of damages, 480; mortgaged prop- 
erty, 280; oil and gas lease, 384; right of 
plaintiff to possession, 124; rieht to main- 
tain action, 504; title of plaintiff, 262. 

Trusts—accounting, 124; administration, 104; as- 
signment of equitable interest, 204; bill 
of nforcement, 104; bill to establish, 280; 
condition precedent, 424; confirmation, 84; 
construction of wili, 144: constructive 
trusts, 144; death of trustee, 204; duty to 
file itemized account, 124; establishment, 24; 
execution of trust, 204; existence of trust, 
144; expenses chargeable to income, 424; 
expenses of management, 384; express trust 
in land, 224; improper use of funds, 464; 
intestate’s administration. 320; mortgage 
of tryst property. 24; powers in trusts, 

' 464; property purchased with money of an- 
other, 144; removal of trustee, 42; termina- 
= 262; vendor’s lien, 320; wages of child, 
320 


Turn Pikes and Toll Roads—injuries sustained 
from defective road, 

Usury—elements, 440; equitable relief. 344; con- 
struction of agreement, 164; interest on 
notes, 464; pari delicto, 42; right to recover 
legal interest, 24; who may assert, 344; 

Vagrancy—what constitutes, 480. 

Vendor and Purchaser—advances to fortify ti- 

tle, 24; approval of counsel, 204; bona fide 

purchaser, 144-184-344; bond for title. 480; 

construction of contract to convey, 384; con- 

tract to convey good title, 164; contract to 
convey homestead, 42; contract to convey 
land, 204; damages, 320; deficiency in quan- 
tity of land conveyed, 344; delinquent wa- 
ter charges, 244; existing liens, 400; fraud, 

320: fraud of agent, 244; fraudulent repre- 

sentations, 440; knowledge of fraud, 280; 

liability for false representations. 320: mort- 

gages, 280; notice of dedication, 464; no- 
tice of defective title, 320; option, 84; op- 
tion to purchase, 124-344; perfecting title 
under statute of limitations, 42; purchase 
from adverse claimant, 244; recovery of de- 
posit, 244; rights under oral sale. 144; ten- 

der of performance. 344; vendor's len, 24- 

320-480; written contract, 384. 

Venue—prejudice of judge, 144; 
defendant, 144. 

Warehouseman—care of merchandise, 320; lia- 
bility for loss, 320; misdelivery of stored 
cotton, 384 

Waste—common law, 424. 

Waters and Water Courses—abatement of dam, 
104; accretions, 424; agreement as to use, 
424; appropriation, 64-320; city water charg- 
es. 144; diversion, 204-400; excavations cre- 
atine reservoirs, 280; irrigation, 320-400; 
liabilities of irrigation companies, 24; mer- 
ger of easements, 262; muncipal supply reg- 
ulations. 220; municipal water supply con- 
tracts, 400; obstruction by railway em- 


residence of 
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bankment, 124; obstruction of culvert, 184; testamentary contest, 204; undue influence, 
overflow, 320; persons entitled to contract 144-244; vested remainders, 42. 
rates, 320; pollution of stream, 84-400; pub- | Witnesses—admission of perjury, 504; adverse 
lic water supply, 344; release of water re- witness, 184; bias, 504; communications be- 
sulting in damage, 464; restoration of chan- tween husband and wife, 296; competency, 
nel, 424; rights of dominant and servient 424; contradicting written statement, 464; 
estates, 24; riparian owner, 124; riparian contradiction of collateral statements, 84; 
rights, 384; water rates, 244. contradictory statements, 320; credibility, 
Weapons—carrying pistol, 184; carrying weap- 480; cross-examination, 84-144-204-244-320- 
ons, 464; concealment question for jury, 280. 440-464; divorced wife, 400; evidence, 280- 
Wills—action to annul, 64; ademption, 84; 384; examination, 320; gaming. 280; homi- 
amendment to set aside probate of will, cide, 104; husband and wife, 320; impeach- 
320; assignment of share of devisee, 384; ment, 42-124-144; incompetency, 4-184; 
brothers of half blood, 84; burden of prov- leading questions, 104-344; mileage for wife, 
ing, 84; construction, 320-480; contest, 24- 64; physicians, 360; privileged communica- 
104; contradictory statement, 144; dispo- tion, 384; refreshing memory, 400; refusal 
sition of property, 104; election, 360; es- to answer questions, 344; right of accused 
tates conveyed, 480; estates devised, 42-320; | ° to compulsory process, 204; testimony from 
impeachment, 104: liability of attorney's memoranda, 42; transactions with deceased 
fees, 280; life estate, 224; mental capacity, persons, 24-42-84-124-204-464; wills, 104. 
244; parol evidence, 184; perpetuities, 400; Work and Labor—architect’s services, 124; con- 
power of sale, 464; probate. 104; residuary tract for employment, 384; evidence, 164; 
clause, 400, residuary legatee, 280; suit to quantum meruit, 84; right to recover for Ss 
contest, 24; testamentary. capacity, 24-296; labor performed, 144. 
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